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MS D. MORTIMER SC: If the court pleases, | appeahwy learned friend
MR R. NIALL on behalf of the appellant.

BRANSON J: Thank you, Ms Mortimer.

DR M. PERRY QC: If the court pleases, | appear withfiend MR D. BROWNE
on behalf of the Minister.

BRANSON J: Thank you, Ms Perry.

MR G. UREN QC: If the court pleases, | appear withleayned friend MR T.
WALKER for Gunns Limited.

BRANSON J: Thank you, Mr Uren. Now, the Court hatle it three notices of
motion, and it may be convenient to deal with those fifde first of those, | think,
is a motion by the appellant to amend the notice of dppea

MS MORTIMER: That is so, your Honour. That is dadeed, your Honour, there
are two motions. The first is to amend the noticeppieal, and the second matter
that Mr Browne’s affidavit deals with, which | will tak@ur Honours to, is a motion
which the rules under order 52, rule 36 say should be mallie @rahe start of the
appeal to adduce some new evidence., and if | can take youutsahoough the
basis for both those motions, because they are reld&egour Honours will be
aware, no doubt, there have been some developmefatd in relation to the
Commonwealth process around the pulp mill and the Minlgie made a decision.

Now, our motion seeks to amend the notice of appegltorgnable the appellant,
should it succeed on the appeal, to have, what in our ssibmis, effective relief.
That is, not to make the process of the appeal futiletobersure that the process is
effective by enabling the court to declare that the appd®a@sion must also fall, if
what we submit are the two preconditions to its validre not met, and they are: a
valid controlled action decision under section 75, andlid assessment decision
under section 87.

BRANSON J: Ms Mortimer, an issue that | think we wbnéed to hear you on is
whether this arises in the matter that was befardeifwrned primary judge. The
Federal Court jurisdiction, as you understand, is a jwtisch with respect to
matters - - -

MS MORTIMER: Yes, your Honour.

BRANSON J: - - - and this is an appeal in the makigr was in front of his
Honour. These circumstances don't, at first glancevagyappear to directly arise
out of a controversy which was the subject of thetena front of his Honour.
They have somewhat the ring of a request for an advigumyjon about them.

MS MORTIMER: In our submission, your Honour, no, becabtsg, as a matter of
fact, could not have arisen before his Honour becaese thas no approval
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decision. That was the state of the facts at the.tiOur submission is that it was
recognised by all parties that if we were — and | canyake Honours to the
transcript of the injunction hearing that, in our subroissdemonstrates that: that if
we were successful in establishing an absence of jui@din making the
controlled action decision, or an absence of jurigzhicih making the assessment
decision, that the approval decision itself would fatlthat reason.

We do not seek on this appeal to expand the challengeate erehallenge to the
approval decision in any sense; that is, to createvaoatroversy about the appeal
decision — about the approval decision that is anything tthara consequence of
the findings we ask this court to make about what we subenthartwo
preconditions to a valid approval decision.

TAMBERLIN J: But you're seeking a binding declaratidtright in relation to
something that wasn’t argued. It may have been anticipatedy have been
mentioned, but it wasn’t fully argued or considered — couldakte been — by his
Honour.

MS MORTIMER: Could not, that is so, your Honour. Tisaso. And our
submission is that this court has power to do that uredrios 28, subsection (1),
subparagraph (b) of the Federal Court of Australia Act.

BRANSON J: Is that notwithstanding that you accept,thgk you do, that
nothing in the third amended application or the statemiciaim raises this issue?

MS MORTIMER: Well, your Honour, there is no staternef claim, but no,

nothing in the third amended application raises it, andingerstand that that's a
point that our learned friends for the second respondaetsd to make here, that we
need to amend the application. That, of course, istbumyethat your Honours have
power to do on appeal. That is a matter of form, nottanbs, in our submission, in
the sense that if section 28, subsection (1) paragrapl (B¢ Federal Court of
Australia Act empowers this court to make such ordetkeasrial judge could have
made, then, had events moved before his Honour gave jutighiemthis is an order
that his Honour could have made. The facts are not fiia.facts are that the
decision was made after his Honour gave judgment.

So, in our submission, the logical alternative thah@es our learned friends suggest
we need to pursue is that if we are successful on this legopetdhe court finds either
that the controlled action decision is invalid for jurgswnal error, or that the
assessment decision is invalid, or both of them, thanu& commence a new
proceeding in the original jurisdiction of this court tbhe sole purpose of making a
submission to a single judge that that judge is bound by thei@e of the Full Court
of this court, that those two preconditions to thediliof the approval decision
mean that the approval decision must fall.

That does not, in our submission, advance the intavé#te administration of
justice at all. It imposes burdens, both on the couttoamthe litigants, that are not
conducive to the finality of proceedings at all, and thathy we submit that the
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most appropriate method — and we accept the court mesinfident that we do not
intend to expand our attack on the approval decision, artbwet.

FINN J: Could I ask you a question about what you hastesaid? Why should
this court — if the court is of the view that we should extertain the consequential
relief you seek, why should we express any view at allathe validity or
otherwise of that decision?

MS MORTIMER: Of the approval decision?

FINN J: Yes.

MS MORTIMER: No, | accept your Honours, in that aimtstance would not.

FINN J: But you just suggested that a primary judge wbeldound by a decision
of the Full Court.

MS MORTIMER: As to the controlled action decision-

FINN J: Yes.

MS MORTIMER: - - - and as to the assessment detisio

FINN J: But that is all.

MS MORTIMER: Yes, your Honour.

FINN J: The effect of that is a completely diéfat question, is it not - - -

MS MORTIMER: Well, your Honour, it - - -

FINN J: - - - that needs to be argued.

MS MORTIMER: That is possible, your Honour, but in submission,
particularly on the two construction grounds, there ig onke answer and the
respondents recognised that at the injunction hearinge the 170C ground.
BRANSON J: If they did there would be no dispute, Msrtiner; is that right?
MS MORTIMER: Well, we haven't heard that there’saaposition to that
amendment, your Honour. We haven't heard from ounéhfriends whether they
oppose the motion to amend. We understand that thepaiyof them by their
motions, that they want to make an argument aboudisioeetion to refuse relief in
relation to procedural fairness. We understand t&.don't oppose that at all.
BRANSON J: No. What | meant was, is there anputis that you know of

between the parties as to the impact of any judgmehisitase on the more recent
decision made by the Minister?
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MS MORTIMER: On the limited ground in which we put ityiur Honour, we
have not heard that.

BRANSON J: That of itself is a bit of a handicegn'i it? It would suggest there is
no dispute between the parties for the court to resolve.

MS MORTIMER: In the sense that — that may wellymur Honour, because the
respondents accept that it is consequential relief, ti@ynot do that, your Honours.
We haven't heard what they say about that.

BRANSON J: You haven't asked them?

MS MORTIMER: We haven't in the time — the last Wegour Honour, things have
moved quickly on the subject matter of this appeal.

TAMBERLIN J: Wouldn't we need to know more about theisiea, though, the
decision of — the recent decision of the Minister? Artkclaration of right is a
discretionary remedy as well, that’s another faotog has to take into account.

MS MORTIMER: That is so, your Honour. That is 3&/e accept that.
TAMBERLIN J: But we would need to know more about dieeision that has been
made recently, which we don’t have any material abowrder to make a binding

declaration.

MS MORTIMER: Your Honour, we have sought to place betbeecourt the
decision itself - - -

TAMBERLIN J: Yes.

MS MORTIMER: - - - the approval decision itself ahe ttonditions that are
attached to it.

TAMBERLIN J: Yes.

MS MORTIMER: And in my submission, that is sufficieevidentiary basis, and
the remainder of the argument really is to be drawrobilte statute.

BRANSON J: Ms Mortimer, perhaps we should hear igasid in opposition to
this motion and hear you further in reply.

MS MORTIMER: If the court pleases.
BRANSON J: Dr Perry, what is your client’s attituethis motion?
DR PERRY: Thank you, your Honour. The Minister acee¢pat if the appellant

were to succeed on grounds 1, 2 or 6, that the result weuliabthe final approval
decision, which has been given by the Minister on 4 tthis year, was invalid.
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However, we don’t accept that if the appellant succeedeground 3 of the notice
of appeal that that would entitle the appellants to a de@a that the final approval
decision is invalid. Now, if I might just elaborate ®omoment on the difference
between these, and particularly focusing on ground 3.

BRANSON J: Sorry, perhaps before you do, could yowseWhether you oppose
the motion or you don’t oppose the motion?

DR PERRY: We oppose the motion insofar as it reledeground 3, otherwise we
don’t, your Honour. By ground 3 the appellants seek toangdl the Minister’s
conduct and the making of the assessment approval deoisite ground that, in
making a decision on whether or not to approve the takitigeadiction, the Minister
was required to, but did not in fact, give members of theigpalieasonable
opportunity to be heard or to make comments. So itlismately the procedural
fairness ground, if I might loosely term it as suchgrie relating to the validity of the
final decision.

But, of course, the making of a decision to approve oranapprove is a process that
runs right up until a final decision is made, and opportunitebe heard and to give
comments aren’t in fact restricted to events whichhtnagccur before the controlled
action and assessment approach decisions under sectioms 8. aYet that is all
that the appellant seeks to address itself to in theseguogs, to limit itself to
attacking those decisions along the way by way of sayingltineate decision is
invalid on procedural fairness grounds.

But it is our submission that in order to determine wtrettere has been a
reasonable opportunity or a real opportunity to make consndm court has to look
at all of the circumstances up to and including the finaisiten itself, and that is not
to say, as we say in our submissions, that this cooul@i't dismiss the appeal on
the basis of the evidence before the trial judge, wisichur primary contention.

But rather, if the court were to consider that thd judge erred in dismissing
ground 3 on the basis of his understanding of the Act the@material before him,
that we would then say that the court ought, in thecgseof its discretion, not to
grant the relief that is sought, supposing for a momextitttie amendment were
made, or indeed even if the amendment were not madeydeeitavould be deciding
these questions based on an incomplete picture, whialdwot enable the court to
determine the question of procedural fairness in allélsvant circumstances.

BRANSON J: If I could just interrupt, Dr Perry. Yodieat has a motion before
the court as well - - -

DR PERRY: Yes, your Honour.

BRANSON J: - --to amend its notice of contentiod & place further evidence
before the court touching on procedural fairness.

DR PERRY: Yes, your Honour.
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BRANSON J: Assuming that motion were to succeed anddteional evidence
received, and the court was in a position then to deapeehensively with
procedural fairness, would you continue to accept groundhyour opposition to
this motion?

DR PERRY: Your Honour, our position is that we isislightly more complicated
but we wouldn’t oppose the amendments — the notice obap®far as they
related to ground three if the Minister’s application teeachhis notice of contention
were allowed and if he were permitted to lead furtheremaé - - -

BRANSON J: Is that because your client concedesfttiad decision that was the
subject matter of the proceeding in front of the prinjadge was affected by
jurisdictional error then the more recent decisiounldo't survive as a valid
decision?

DR PERRY: Your Honour, that is so in relation tognds one, two and six, but
there is a lack of clarity, with all respect, witletivay in which ground three is
articulated, however - - -

BRANSON J: Well, if you meant that were fixed up aneré was a finding that it
fell for a denial of procedural fairness would your cosmesgo that far?

DR PERRY: No, your Honour. If, in fact, it wasdahat the assessment approach
decision were infected by jurisdictional error on thesasa lack of procedural
fairness in relation to that ground, because that seebesused only as a
springboard on which to challenge the final decision wald/not accept that that
alone would result in the final decision falling and bamglid. Rather if one were
to say that the trial judge erred in relation to his abersition on ground three on the
material before him, then two things would be open tathat, in our respectful
submission. The first would be that the court could refoggant relief in the
exercise of its discretion on the basis that it n@s being asked to embark on a
whole new process and to look at all the evidencelafeasl it really would be quite
a different case.

The procedural fairness case would be quite different frencase run below. The
alternative, we would say, is that the court would havemnit the matter back to
trial judge to look at the question of procedural fairragessh in light of all of the
circumstances. So the position with respect to groume tisrmore complicated but
the two are related. The objection that we have to grthnee, at least in the way in
which we understand it, would be “cured”, if | may saythw amendments being
allowed to our notice of contention and by a motion, winehpropose to make in
due course to lead the further evidence, were allowed.

BRANSON J: Thank you. Anything further on this motion?
DR PERRY: No, your Honour.

BRANSON J: Mr Uren.
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MR UREN: If the court pleases, our position is aliké the curate’s egg within the
sense we are partly in favour and partly against what gogeal. | wonder if we
could start off by referring to the additional evidence poiMe don't object to the
court receiving the additional evidence which is sought tadokeiced by each party.
There are two reasons which might be advanced to thahwdi&te to the

guestion - - -

BRANSON J: We are concerned at the moment only M#&HMortimer’s motion.

MR UREN: Yes, this issue really relates to the qoasbif the amendment because
the fresh evidence can go to two issues. One is it cém gfiow the appeal is either
wholly or probably in part moot. That'’s to say becausgtat has happened
subsequent to the decision below facts have moved on angtision which was

the subject of the Minister’s decision which was the sulgéthe proceedings below
has been supplanted by a final decision. And it may lveethen that aspects of what
happened below have become moot with the passage oatché¢hat - - -

FINN J: So when you say the appeal is moot are yongayiits entirety or only in
respect of procedural fairness?

MR UREN: No, not in — probably in respect only of the pdueal fairness issue.
So the fresh evidence is related to that point. dtge related to the point that the
proceedings before this court are proceedings by wayedfearing, and that is on
the facts and law as they exist at the present tmetheless, as the High Court
has said, we can’t obliterate the distinction betwadginal and appellant
jurisdiction. So juggling those two things together the ttoould receive further
evidence in support of the original jurisdiction which hasrbexercised, but it can’t
receive the further evidence to hear what might ba,sense, a somewhat different
case. So the fresh evidence, or the further evideticerrgoes also to that issue.

Now, looking at the amended or proposed amended notiggeahwith those two
things in mind one difficulty we felt with it, and ths something which we did take
up with the other side by way of correspondence but go hamewer, is if the court
looks at grounds F and G which would be — sorry, not grouraahsl i, relief F and

G which is now sought, it can be seen that those diclas which are sought are
not attached to any particular ground of the notice of dpgheagrounds themselves
not being changed. And that is a matter of some signife. We take it, and we
would presumably be told if this is wrong, that item F wh&the declaration sought
in respect of the decision made under section 75, thatsay the controlled action
decision, is really based on grounds one and two.

Now, grounds one and two are not grounds which requireditiganal evidence to
be looked at except for the purpose of saying another adedisis been made which
might fall if what we previously told the trial judge anel disagreed with was a
wrong decision, so in other words there may be nothingicpkarly new there except
the consequence of the controversy below now haffeat en something which has
happened since. So that may be something which was netyeotit of the ambit

of the court’s regional jurisdiction bearing in mind tieure of the rehearing.
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However, we have difficulties with grounds three andirsirespect of declaration G.
So declaration G relates to the decision of the fe@spondent made under section 87
and that is the assessment approach decision.

The difficulties which it gives rise to in the cont@f this case and what has
happened since is that the line which has been taken bgbéaant is to largely
connect the improper purpose which is alleged in groundsdthe denial of
natural justice which was alleged in — or procedural ésisrwhich was alleged in
ground three, not only with the section 87 decision but antither decision under
section 95, to fix a particular time for the purposes dfintacomment. The section
87 decision merely fixes on a process, the section 95i@edises on the time for
public comment.

The application itself which was before his Honour wa®spect of the section 87
decision, that is to say the process decision, naspect of the time decision. This
was a subject which we — a matter which we raised wghect to the issue of
whether the section 95 decision was, in fact, befarédbnour or not. The grounds
appear to join the two together in some respect, podsilayoid that difficulty, but

if we go to the ground three first which was the procedanaless ground and try
and relate this to the declaration which was sought, thengrin the first half a
dozen lines asserts that:

The trial judge erred in finding that the assessment approach decision —
that’s a section 87 decision —

...alternatively the conduct of the first respondent in relation to our final
decision should not then be made involved no denial of procedural fairness to
the members of the public interested in the assessment of the acti

Now, that was, in fact, not what his Honour found. Hisour found they were not
entitled to procedural fairness because of 131AA. Henbgsn fact, found they
were denied procedural fairness at all, so that grounttmagjuire some reworking.
But then there is a positive assertion of what his Hosbauld have found which is
tied up with the time decision in a way in which has gplieation with respect to
the present proposal for amendment, which said that:

His Honour should have found that in making a decision whether or not to
approve of the taking of an action —

now, we are leaving here the section 87 or 95 decisioroahthy forward to the
decision under section 130 to approve the taking of an action:

His Honour should have found that in doing that the Minister is required to
afford members of the public a reasonable opportunity to be heard or to give
comments under section 95(2)(c) and the Minister by setting a period under
95(2)(c) of 20 business days failed to afford such an opportunity.
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So the difficulty with the negative grounds, as his Honodn'dfind it, the difficulty
with the positive grounds is it seems to us to be ingaddty connected with the
opportunity to give comments under section 95(2)(c) or soreble opportunity to
be heard at that stage. And the fact is that watepassed under the bridge to a
considerable extent since that decision was made areltb@copportunity has
passed, and it may well be said that even if the 20 daysatasperiod which was
consonant with the dictates of natural justice if ¢h@as any to be given,
nonetheless that the court would not strike out dowruttimate decision on the
ground of the intermediate decision having failed in tegpect either as a matter of
discretion or because it would concede that the meanitige gtatute was not that —
a non compliance with it had the effect of invalidimigat has ultimately occurred if
during the period between then and what ultimately ocduhe problem had been
rectified.

So this would, the way the ground reads, probably requireohég at what has
happened since which is really impossible to be done ioahiext of an appeal we
would think. Now, it’s possible that the grounds might iéded into two, namely
that the judge’s role in finding that there was no netyessgive procedural fairness
and that he should have found that procedural fairnessdtdmen given, but we
don’t read the ground as being divided into those two $saund it would be also a
matter for the court as to whether they wish to whether the court wish to separate
the totality of the final decision up into those two irdjeaits and decide the
entitlement to natural justice first and then leghequestion of whether natural
justice had been given to a later fact-finding exercisa tnal judge in the event that
it was asserted on another application that naturatgusad not been given in
respect of the final decision.

The court might think it would be better if the meal wlagested at one time rather
than by courses separated by a period of weeks, monthkatever the period
might be. So that was the difficulty which we had wgtbund 3. It would be
impossible, we think, ultimately to take up the Commontiésabuggestion that this
court determine for itself whether procedural fairnesshegeh given in the
circumstances although it might be possible to determiregher procedural fairness
was something which the public were entitled to. Theraaster difficulty too with
the way its put in the grounds of appeal, is that awe d@atttally know what the
actual content of the procedural fairness is said to be.

Now, it'’s all very well to say you've got to give peopleight to be heard but in the
context of the public it is said that we should havegi20 days, 60 days, 50 days,
what about people living in Cape York, what about peopiediin Perth, what
about some — etcetera, so - - -

BRANSON J: Mr Uren, I'm sorry to interrupt.

MR UREN: - -- what they are saying - - -
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BRANSON J: I'm a little uncertain where you are takus on because we're
hearing you on a motion to amend in a very limited respedtthis almost sounds
like a strike-out application on the ground.

MR UREN: Well, | think we are saying that the watiersespect of natural justice
have been so muddied by what has occurred since thatriolably not possible to
proceed with ground 3 or with the relief sought in respettaifall, especially the
proposed amended relief unless the court thinks it would feeo@nt to divide up
the matter into the legal issue of entitlement to rédfustice and leave the factual
issue to be determined elsewhere. Now, going to groundiéhvs the ground
related to improper purpose. We take it that declar&@ianaddressed to this
ground as well although we're not told that it is, butetbeless the question of
improper purpose is in the ground related to the section@3iale or the section
95(2) decision.

The improper purpose is the fixing of the process includiegspecification of the
20 day time limit so again what we have got is not rahltyprocess itself as a
process of deciding to adopt a particular method, buldinady in that the
specification of the 20 day time limit. Now, there agidie point may well arise as
to what happens in the circumstances where the fuitherhas been allowed in
order to give people more time to tell the Minister gisin

Those extra circumstances might cause the court to tithe view that what was
done in relation to and associated with the sectiom8#la section 95(2)(c)
decisions have been bypassed by events as well in whielit caally wouldn’t be
possible to say that the final decision should be struclkhdowthe basis of the —
let’s say the fixing of a 20 day time limit earlier lmetpiece, even if that was for an
improper purpose if the ultimate decision has been madeeobasis of purposes
which are entirely proper. Now, the - - -

FINN J: Sorry, could | just understand what you are putier@? Are you saying
that an improperly — a decision taken for an improper perpas subsequently be
validated by granting an extension of time?

MR UREN: No, it's that the ultimate - - -

FINN J: If you're not saying that - - -

MR UREN: The ultimate decision is not taken fori@proper purpose.

FINN J: But that raises the question that was daisigally, if this decision is taken
for an improper purpose is it a consequence, on the ptopstruction of this
statute, that the subsequent decision is necessariljdiva

MR UREN: No, it's not.

FINN J: Even if it's got no impropriety of purpose if it
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MR UREN: Yes, because time has slipped past the assesdecision day. What
we have now is an actual thing on the grounds to sagpeval has to be attached.

FINN J: 1 fully understand what purports to be an apgdrova
MR UREN: And the approval has to be attached.

FINN J: - - - and the sole question is, is a valid sleniprior to that a necessary pre
condition to the validity of the final decision. dths the sole point I'm raising with
you.

MR UREN: No, it’s not, but for the reason that itist to be looked at the case of
let’s say, curing a denial of natural justice by giving peapbre time, that's a
different thing. What we’re looking at here is the essity of the Wilderness
Society to strike down the approval which was given &eg've got to strike down
the approval which was given, we would submit, on the ledsmproper purpose if
they want to, otherwise the point really which hasdartade is that the making of
the assessment decision, including the specificatioineo?0 day time limit for
public consultation under section 95(2)(c) is a necestatytory pre condition of
the final decision.

Now, that presumably would have to be the ground, so whare really saying is
that the grounds have to be altered if they want todiecthe relief which is
currently sought and it seems to us proceeding on theéhwrays are at the moment
is going to cause difficulty because the grounds areldiessed to what has
previously happened. Things have happened since and if itighhto strike down
the ultimate decision on some basis then there oudig gpounds addressed to the
ultimate decision, not grounds addressed to prior matsds\ahich one then has to
scrabble without the assistance of submissions, | maypsaguse none have been
provided as to what the relationship of the grounds isetwelef which is sought
with respect to the ultimate decision.

BRANSON J: Thank you, Mr Uren. Ms Mortimer?

MS MORTIMER: If the Court pleases, perhaps | haveritienmyself clear and |
will take your Honours to the two amendments in theceatif appeal. My learned
friend, Mr Uren, is correct that ground F deals with s-Ingithdraw that. The relief
sought in paragraph F deals with grounds 1 and 2 because ¢hée amly ones that
attack the validity of the section 75 decision. THefsought in paragraph G in our
submission is available on findings on grounds 3 and 6 but vadsddflow on the
same argument we make, if we are successful on grouwsmts 2 because it is our
submission that those three stages of decision malongyotled action, assessment
and approval, the first two are pre conditions to tle¥a@se of power, so that is how
it's put. It's put no more broadly than that.

In relation to what my learned friend had to say aboutexpression of the ground 3
procedural fairness, we accept that what his Honour foasdtnat section 131AA
subsection (7) precluded an obligation arising and we walitenitting to your
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Honours that that was an error but that conclusgeifimeans that his Honour found
there was no denial of procedural fairness. One cam4 aalenial of procedural
fairness if one doesn’t owe an obligation to give it. tEiaow the ground is
expressed. We accept, if the court pleases, thatanarelto the procedural fairness
ground there are really two stages of analysis thagtieand requires. The first is —
well, perhaps three, if the court pleases. Theifirgthether there is an obligation to
afford - - -

BRANSON J: s this a necessary argument for you topw on your application
to amend?

MS MORTIMER: Only, your Honour, to clarify, by way ceply to the different
positions put by the two respondents, where we standabbélcause as we
understand it the Commonwealth’s submission is thgipbees the motion on the
basis that if there was a denial of procedural fairitesseeen cured or alternatively,
that if it’s not a curing argument then that there aasncomplete factual basis for
the analysis of the denial. Either of those arguméntsyr submission, don't really
go to whether the court ought to grant leave to amend bugth&yhow the court
ought to dispose of the ground if it enjoys any measure oésacso they go to - - -

BRANSON J: I'm wondering if this is the time to deatlwihat. | - - -

MS MORTIMER: Well, that is the only point | wantéal make by way of reply to
what my learned friend, Dr Perry, had to say, th#tas it seems to me, with the
greatest of respect to my learned friend, that the Gomarealth’s opposition to the
motion really has to do more with what should happeveienjoy any prospects of
success on it, rather than should we get out leave ¢odbecause the
Commonwealth otherwise accepts that on the othee in@unds the approval
decision must fall if we succeed.

And in relation to what my learned friend, Mr Urendha say, the point of
difference, as | understand it, is that he acceptsfthet succeed on ground 1 and 2
the approval decision must fall, but he does not accepif tha succeed on ground
6, improper purpose, that it must fall, and in our submissiere is no difference in
terms of the analysis around jurisdictional error to nmeakigstinction between an
improper purpose ground and a considerations ground, which isdgtoand for
that reason in our submission if the second respondensegploe motion - the
amendments on the basis to paragraph G we submit thatish@ merit in that
submission. If the court pleases.

BRANSON J: All right. Unless counsel think that it wd be awkward from their
point of view the court will hear the parties on alie motions and then briefly
adjourn to consider the way forward. Dr Perry, | thimkttbrings us to your motion.

MS MORTIMER: Oh, perhaps, your Honour, | ought formallgnd | apologise,
ought formally to have read Mr Brown'’s affidavit in suppairboth the amendment
and then there is the issue of new evidence, your Horlommot sure if the

court - - -
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BRANSON J: | think they go hand in hand, don’t the?
MS MORTIMER: They do go hand in hand, so - - -
BRANSON J: No one has suggested otherwise, | think.

MS MORTIMER: | seek to read Mr Brown’s affidavit anddn’t understand there
are any objections to it.

BRANSON J: That’s right, Dr Perry?

DR PERRY: No, there aren’'t. We understand it onlggaead on the notice of
motion, your Honour.

BRANSON J: On the notice of motion. Any objectiortte affidavit, Mr Uren?
MR UREN: No, your Honour.
BRANSON J: Thank you. Yes, Dr Perry?

DR PERRY: Thank you, your Honour. If I might thentjdeal with our notice of
motion. As has really come out from the discussibb@ady, the notice of motion of
the Minister is quite closely inter-related to the r®ti¢ motion that is brought by
the appellant although our notice of motion we would preasy event as
particularly the relief relating to the exercise faletion. As to whether the court
ought to grant relief remains relevant irrespectivehefoutcome on my learned
friend’s motion. The notice of motion seeks two osdefhe first is leave to amend
the notice of contention and in the terms containetie draft notice of contention at
annexure JDBL1 to the affidavit of Mr Brown sworn on 11 ®etd2007.

And as your Honours will see, that ground is intended te this matters that | have
already mentioned to the court, but in particular youndiws will see that the
matters we have identified in paragraph D of the padis to paragraph D identify a
number of events as having occurred subsequently in suppbé gfounds that the
court ought refuse relief in the exercise of its disore

BRANSON J: Is that what the reference to conttarghe interests of justice is
meant to encompass?

DR PERRY: Itis said that it is contrary to theests of justice to determine it on
an incomplete set of facts and — I’'m sorry, they aréqudars to both grounds 2.1
and 2.2.

BRANSON J: Yes. The reference in 2.2 in the cirstamces of the determination
that there was no reasonable opportunity to be heard ord@gmments would be
contrary to the interests of justice, | was wonderimgiws intended to be conveyed
by that. Is that to say even though there was technigalBnial, the court should
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refuse discretion — in its discretion refuse to grahef or does it imply something
else?

DR PERRY: Your Honour, it is really more by wayedéboration of ground 2.1,
the two are closely related. It's to say that ité im the interests of the
administration of justice for the court to make a dateation of whether there’s
been a procedural fairness in circumstances which asenpiete, and in which the
respondent has not been able to lead evidence of the ¢erpieire. So perhaps
the last part is not so relevant - - -

FINN J: So it is without having regard to the proper evigeor the evidence before
it, is that what you are saying, that’s the contrari.t

DR PERRY: Yes, it’s not in the interests of justicethe court to determine a
breach of procedural fairness where it has — it is deanéy of material relating to
part of the circumstances relevant to a considerafioimat question.

FINN J: Yes.

BRANSON J: And that will remain the position everaiur additional evidence is
received?

DR PERRY: No, your Honour, that would then be a questiamhether the court
considered it appropriate to embark upon effectively adfighat issue, or to remit it
to the trial judge. Your Honour will see — perhaps ludth@xplain the way in which
the notice of motion is structured and that might elueidia¢ contention a little more
clearly. The first is to say that the relief sougithe appellant ought to be refused
in the exercise of discretion. That is based as $aid on the fact that the trial judge
determined this question on a particular pleading in cirtamess where a final
decision had not been made, and various other stepohadaurred and to now
embark upon a consideration on whether the final decisa&smade in breach of a
duty of procedural fairness, would involve an issue of anedyndifferent kind on
which the court might now consider it inappropriate toanithin the context of these
proceedings.

BRANSON J: |didn’t understand anyone to be asking us t& watrwhether the
final decision was affected by a denial of procedural fasne

DR PERRY: Your Honour, we understand that to bepthrpose of the
amendments which the appellant seeks to make.

BRANSON J: It wasn't my understanding. My understagds that they are
simply saying if they win on the grounds that they hawe final decision will
necessarily fall no matter how it was arrived at.

DR PERRY: Well, your Honour, we would say that thasition, we say, is an
untenable one and it’s not even a ground when one lodke grounds of appeal, is
one that is put. Your Honours will have seen fromeladoration of ground 3 in the

.TAD21/2007 17.10.07 P-14
©Commonwealth of Australia



10

15

20

25

30

35

40

45

notice of appeal that in fact what is said is thatttiaé¢ judge ought to have found
that in making the final approval decision there wasraatlef procedural fairness.
So it is unquestionably the case that the appellanttbayg making the final
approval decision there was a breach of natural justidehat breach occurred by
way of the method by which - method of assessment oharsd the number of days
given for an opportunity to comment.

Now, it is quite clear, we would say, that a court camiermine or ought not
determine the validity of the final decision when islzaly before it two of the
relevant matters which deal with the question of procédairaess in relation to the
final approval decision. Your Honours would find a veseclstatement of that in
the decision — the recent decision of the High Courtiwbppears on my learned
friend’s supplementary list of authorities in SZBEhat a question of procedural
fairness can only be dealt with in light of the faatsl circumstances of the whole of
the case, the particular case, and not simply by plgakut one aspect in a
hypothetical sense and saying, “Well, we were only given 26 dathis stage of the
process,” so in some way that means a denial of procdduradss so as to infect
the final decision, when the respondents would clearly“¥dgll, hang on a
moment, you can’'t focus your argument just on that siigyer things have
happened. There’s been another - - -

TAMBERLIN J: Isn’t that proposition self-evidentahhis Honour could not have
made a conclusive decision on the propriety of otherafiske conduct of the
Minister in making the section 130 decision because haatittave any idea what
that conduct might ultimately turn out to be.

DR PERRY: No, and in fact — that’s correct, your Ham@nd in fact to some
extent, as was said below, the application was premettinat sense because
ultimately it was with the validity of the final detdn which was yet to come, that
the attack was really directly, because it wasnd sd’'m sorry, your Honour.

BRANSON J: Yes. We can't now embark on a casewlan't run. Now, as |
understand it a case was run in front of his Honour sayelgminary steps were
affected by a denial of procedural fairness and you now teasgy, “Well, even so
far as those preliminary steps were concerned, it's ptodeok at things that
happened subsequently which were part of the entire procesofoing people to
be heard.” That’s in part what you're saying, | think, tig¢?

DR PERRY: Well, your Honour, this difficulty arisgspart from an ambiguity in
the pleadings, but the way in which the case was run betovthe way in which it's
sought to be run now is that there was a suggestion whi¢tonisur addresses as to
whether the assessment approach decision itself wetedfby a failure to accord
procedural fairness in choosing that method of assessmad the judge looked at
that. But ultimately if one looks at the way in whithvas pleaded at first instance,
if | just take the grounds of the application, ground 6 whispears at the appeal
book at page 7. It is said:
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The making of the 2007 assessment approach decision, altelynghe conduct of
the first respondent in relation to the making of a deeiander section 131 which is
the final approval decision, involved —

BRANSON J: But that is not a decision under revieviFmn J has pointed out, it
couldn’t have been, but moreover it expressly is fidte two decisions under
review are identified in paragraphs 1 and 2.

DR PERRY: Well, your Honour, there is an incoreisty - - -

BRANSON J: We are dealing with an appeal from his Hosaeaview of those
decisions.

DR PERRY: Your Honour, the evidence was all diréd¢tavards the question of
whether the choice of assessment decision and theeobiba 20 day period for
public comment were going to give people enough time and eradagh
opportunity to be able to comment on the final approvabaet

BRANSON J: But presumably for the purpose of challengmgor other of the
decisions that was under review, if it wasn'’t led fatthurpose it should have been
excluded as being irrelevant.

DR PERRY: Well, your Honour, if we perhaps — it'pmssible | think to extricate
the two, the way in which it was run and to say thainitply said that it is — to say
that there is a denial of procedural fairness in rafdtathose decisions which
doesn't in some way relate to the validity of theafidecision.

BRANSON J: Well, you might well say his Honour wasatile to make a decision
to determine that either of these decisions failed bbédause of a denial of
procedural fairness, because it was premature.

DR PERRY: Yes, your Honour.

BRANSON J: That’s no reason for us to embark orveweof a final decision that
didn’t exist at the time of his Honour’s hearing.

DR PERRY: No, your Honour. If I might just take ydtionours to the way in
which the submissions are now sought to be put on apgealige we think again
this shows that it's not a discrete exercise in tavfrattacking the assessment
approach decision as an end in itself which is sought imndertaken by the
appellant.

BRANSON J: Of course take us where you think we ougbbtdut at least from
my point of view, not forgetting what we’re here to awlavhat his Honour sat to do
which was to review two decisions nominated in paragraphs 2 af the further
amended application.
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DR PERRY: Well, your Honour, if I might just takewto the submissions that the
Wilderness Society filed in this appeal.

MS MORTIMER: If the court pleases, | am happy taifjethe very limited scope
of our procedural fairness ground on appeal and | do apologfisendt been clear

to our learned friends. But it is an absolutely discegtrcise and it is as my learned
friend, Mr Uren, took the court to, if one looks at grduof the notice of appeal, it
is confined to what is the effect of 95(2)(c), the aseess approach decision, and
the obligation imposed by it. And our contention id g&ction 95, that the making
of an assessment decision is the method chosen Byatie for two things: to
inform the Minister about the adverse impacts for Hisnake decision and to afford
procedural fairness.

In choosing the method that the Minister has to affsatedural fairness, the way
that is delivered through the statute is 95(2)(c) and iktisea breach of that, that is
a breach of procedural fairness which we say the statignds to vitiate the
assessment decision, a jurisdictional error. Thitantire scope of it. We
therefore say if the assessment decision is vitiateglfisdictional error on the
ground of denial of procedural fairness, the approval decmiagst fall, just as it
must in relation to the other grounds.

And to make the point crystal clear, if the court pleasegpose the Minister had
given no opportunity at all under section 95(2)(c), hatpst not invited the public
to make comments at all, the same question ariseat i lwhat is the effect of the
breach of that statutory provision. We say it's adamental procedural fairness
provision, breach of which the statute intends to vitiakedecision. The
respondents may submit to the contrary. But thateigeittent of the challenge on
procedural fairness.

DR PERRY: Well, your Honour, with all due respect tplearned friend her
submission makes it all the clearer that the further ecel¢hat we seek to lead
would be relevant, if they are permitted to amend thatica of appeal in the way
that they suggest, because they are saying that thedbthescourt ought to be
simply on the question of whether the method of asseisischosen and the number
of days within which the public may comment satisfy a negoént in section
95(2)(c). And if they don't, then it’'s her submission, asunderstand, that the final
decision should fall. Now, that is not a matter whighwould accept, we would
wish to dispute that.

TAMBERLIN J: Can | just ask you, are you putting thistlee purposes of saying
you should adduce fresh evidence to show if at a partipetaod in time there
appears to have been a denial of procedural fairness,stibasquently been cured,
in respect of the section 95(2)(c) matter? That luraterstand. If you're arguing
that procedural fairness granted in respect of the taKitige final decision overall
cured it then | have some difficulty in seeing why weustl entertain that.

DR PERRY: Well, your Honour - - -
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BRANSON J: Put it another way, Dr Perry, do you pseag motion if the motion
of Ms Mortimer were to be refused?

DR PERRY: May I just have a moment, your Honour?, Yesr Honour, we
would be content with that on the understanding as we - -

BRANSON J: Sorry, content with what?
DR PERRY: Content with the - - -

BRANSON J: Your motion is put to protect your positioniagiaMs Mortimer’s
motion succeeding, is that right?

DR PERRY: Yes, it's put to protect against — in pagiraect against the
possibility that — to protect against the final order thaytnow seek to invalidate the
approval decision. But if that decision were not sulieetttack on ground three
then it would presumably leave our rights entirely intadbe able to argue in due
course.

BRANSON J: So far as the final decision is conedrn
DR PERRY: So far as the final decision is concerned.

BRANSON J: You are not trying to supplement evidence ofguhoral fairness on
the interim decision.

DR PERRY: It's a — | now have a moment, your Honqust, to think that through.
| don’t wish to make a concession precipitously. Yoanélr, we may well put an
argument in due course that there would be — | am surevéhaill, in fact, that
there would be no invalidity that would flow in any evéoim the number of
specification of the number of days, but | think we woulddetent if their motion
were refused - - -

BRANSON J: But what happens subsequently couldn’t gefrya stronger
position on procedural fairness in that decision.

DR PERRY: Yes, if the — I'm sorry, your Honour, | didmean to cut across you.
BRANSON J: That'’s all right.

DR PERRY: We would be content if their notice oftioo were refused then not to
seek to lead our further evidence on the basis that westadérour rights in

relation to validity of the final approval decision wdlde preserved.

BRANSON J: s that your position also, Mr Uren?

MR UREN: Regretfully, no. The reason why is this -
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BRANSON J: Well, sorry, we have cut off Dr Perrgdon’t know if there’s
anything further you want to say about yours, is therd? ddry?

DR PERRY: Well, | don't know whether | ought to putattative submissions in
the event that the other side’s application were athw would be happy to meet
the convenience of the court on that, as to whethemould wish to make a
decision on the appellant’s notice of motion first #meh depending on that hear me
if need be further on our notice of motion.

BRANSON J: My impression is that you have rathéd ganat you wanted to say
about Ms Mortimer’s, but if you think there is somethitgpehat can be briefly put
do that. We were hoping to rule on three together tos@awving in and out like yo-
yos, but maybe we can’t but if we can let us try.

DR PERRY: No, | quite appreciate that, your Honour. riklihat the only other
points | would have made are fairly trite, that the evegetself is non-contentious
and relates to events postdating the decision which fediscategory of evidence
that the court has been more amenable to receiving uect@rs27, but otherwise |
think essentially your Honours have the gist of our sutions.

BRANSON J: Thank you. Mr Uren, you support the Commeaitir’'s motion, |
think, is that right?

MR UREN: We support the motion, yes, and our motion - -

BRANSON J: No, sorry, as to — Ms Mortimer, is #hanything you want to say
additional in opposition to the Commonwealth’s motions?

MS MORTIMER: No, your Honour, but there is one mattehould just draw the
court’s attention to because we gave our learned frieotise of it yesterday.
Insofar as our learned friends seek to read the affsla¥iMr Brown and Mr Early,
we gave our learned friends notice that we objectekigaburt receiving the
evidence in paragraphs 4 and 5 of Mr Early’s affidavit and &@IBE1 which is the
Minister’s press release. And we object on the groundsl@fance and hearsay.
That, as | understand it, your Honour, really doesndunsubmission affect the
substance of the evidence that the Minister wants to addres

BRANSON J: So the paragraphs of Mr Early’s affidasat;ry?

MS MORTIMER: 4 and 5.

BRANSON J: 4 and 5.

MS MORTIMER: And exhibit GPE1 which is Mr Turnbull’sedia release

commenting inter alia on the effect of his Honour —l&aened trial judge’s decision
and - - -
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BRANSON J: Well, I can understand that you might warimit the use that we
can make of it, but in an argument on procedural fairtiesfact that he invited the
public to do things would seem to have some obvious releyewoeddn’t it?

MS MORTIMER: Well, your Honour, that is precisely wpgragraph 6 we do not
object to which is the, in our submission, the admisslildence and paragraph 7
and 8. Those are the substantive provisions and in our |ibmike media releases
are not probative of very much at all.

BRANSON J: Yes, Mr Uren?

MR UREN: If the court pleases, our notice of mowxhibits to the affidavit of
Shoshana May, a notice of — a proposed amended notoai@ntion which does
two things. One is it excises some grounds which areeusdssary to be argued in
view of the concessions which are made in the app®llambmissions, and that is
ground 1.1 and 1.4. We should also add to that ground 1.2 bebatsew
becomes redundant. The ground two mirrors the Commothigegtounds and
what we want to say about that additional to what them@onwealth have said, and
perhaps in some opposition to a view which was takehatsdespite what is being
said the section 95 or the section 87 decisions aretagkat on the ground that in
the making of those decisions procedural fairness wagivert.

They are not the subject of attack on that basis.y @aheattacked on the basis that
they are conductor matters which having been done thehegiytere denied
procedural fairness in respect of the making of the atendecision under section
130. Itis not asserted and has never been assertdetbiee the Minister made the
assessment approach decision he had to give procedurassaimriee making of
that decision to the public. What is said is that hikingaof that decision denied
them procedural fairness in respect of the ultimatésaec In other words these are
the ingredients of the asserted right to procedunaidas and what - - -

BRANSON J: Mr Uren, | have got paragraph 6 of the thingaded application
open, do you have it in front of you?

MR UREN: Yes, | do, on page 7 | think.

BRANSON J: Yes, the making of the 2007 assessment appdeatsion and then
there’s something in the alternative involved in denigdrotedural fairness to the
applicant.

MR UREN: Yes, that's right. In other words ifiitviolved the denial of procedural
fairness, not that procedural fairness was requireceimiking of it, but that it
involved a denial of procedural fairness to the public the gl®on particulars of
that are that in making a decision under section 130 ennalively engaging in
conduct for the purpose of making that decision, and irtarpolate here, it seems
to be argued that the intermediate decisions are condutiefpurposes of section 6
of the Act, the first respondent is required to afforehmbers of the public and
interested persons the reasonable opportunity to be heaod tiw issue of what the
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assessment process should be but on the issue abou¢mdretiot the taking of the
controlled action should be approved.

So what the particulars — in particular A does is lakvard to the section 130 final
approval decision and say, “We are being denied naturalgustielation to that
decision because you, the Minister, have fixed on arssis®ant process which is
inappropriate to the giving of natural justice.” So it’s nait tfhe assessment
approach decision is attacked on the ground that natutiaejugas not given in the
making of that decision, it's that the members of the puidive got a right to be
heard in respect of the ultimate decision which was ddmeeause the Minister fixed
a particular process instead of having a full blown publicihgar something of
that sort. Then particular B says:

What procedural fairness required?

Now, this again is procedural fairness about whetherattieg of a controlled action
should be approved looking to the ultimate decision. Ere¢required that:

The process for assessment under section 87 be fixed and periodsha time
settled as would give people a reasonable opportunity to be heard about
whether the controlled action should be approved and what condition should
be attached to it and to ensure that the informed decision was made.

Then it is asserted that here is the allegationse#dh by reason of all the things
which are set up in A and B down to G:

The assessment approach decision and the time specified by the first
respondent under section 95(2)(c) do not give the applicant or members of the
public a fair or reasonable opportunity to be heard and thus cost a denial of
procedural fairness.

So it’s the decision which was made that didn’t give @ieant or the public an
opportunity to be heard on the final issue because iawasappropriate decision for
that purpose, but it’s not attacked per se on the ground g@aty, the 87 or the 95
decision are not attacked per se on the ground that nptstiaé was required to be
given before those decisions were made. What iskatllas the fact that they set out
a regime which did not give natural justice in the fisale. So it's not true to say
and it has never been the case that the assesgppenaeh decision or the section 95
decision have been attacked on the ground that natutiakjugas denied in the
making of those decisions.

What is being attacked is that the ultimate decisionbeilinvalid because the
conduct on the way to it, which includes the making efdbcisions under these
sections, doesn't give fair and reasonable opportunibgtioeard in the making of
the ultimate decision. Now, that is why the evidence Wwigsought to be admitted
doesn't go to the 95 or the 87 decisions at all, it goes toltingate decision which
is what the ground relates to. Now, if it were to fmuad that there should be
natural justice given in respect of the 2000 assessmprvach decision and the 95
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decision, the argument would have to be that in the mgaki those decisions the
public should have been approached on each occasion bhashaever been the
argument nor is it the ground, and nor does it appe&eiourrent arguments.

What the applicant has done — the appellant rathemketbforward to the ultimate
decision and said, “I have at this stage of the procgedieen denied natural justice
in respect of my interest which is in the ultimateigien,” and that, in our
submission, is why the new evidence is relevant on tkis aich Dr Perry referred
to, because if it — it’s difficult to see why the cosimbuld argue about whether
natural justice — hear argument about whether natistidguwas or wasn'’t given at a
stage some months ago when subsequent facts beat @stigain respect of the
decision as to which it can be said natural justice hathe®n given which was the
ultimate one.

BRANSON J: Mr Uren, is it open to you to place Mrliga evidence before the
court if Dr Perry chooses not to?

MR UREN: I'm sure Dr Perry wouldn’t choose not to.
BRANSON J: | think she just did choose not to - - -
MR UREN: | don't think she did.

BRANSON J: - - - if Ms Mortimer’s motion fails.

MR UREN: | thought it was a very conditional choibet in any event it can
certainly be retracted. But | would, if necessary.

BRANSON J: Is there anything you want to say about iaBerry, before | call
on Ms Mortimer?

DR PERRY: | am not sure we can really say anything, ydur Honour, I'm not
sure there’s anything more we can say on that, thank you.

BRANSON J: Ms Mortimer?

MS MORTIMER: [I've nothing by way of substantial subsiiss to add to what
I've already submitted to the court, save this: tksawa had apprehended it the
second respondent’s motion was unnecessary, if itgdeas

BRANSON J: On what grounds?

MS MORTIMER: Well, on the ground that it was the motwas being — the
identical contention was being made by the first respdratahif it succeeds then it
succeeds for the purposes of the appeal in total. Nbat Munderstand my learned
friend now to be saying is even if the first respondi@sn’t press it the second
respondent does. And in those circumstances theryibmaecessary.
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BRANSON J: The court will briefly adjourn.

ADJOURNED [11.27 pm]

RESUMED [11.38 am]

BRANSON J: The view of the court is that the motidithe appellant to amend its
notice of appeal should be refused. Ms Mortimer, | Bdtincidentally, the wrong
order may have been invoked, but that’s not a basis aéftisal.

MS MORTIMER: | apologise, your Honour.

BRANSON J: Ms Mortimer, the court is of the vievathhis is to extend the matter
the subject of the appeal, but notes that there may bemuooversy between your
client and the Commonwealth on this issue in any event.

MS MORTIMER: If the court pleases.

BRANSON J: Dr Perry, the court would have been mirtdedake orders sought
by your notice of motion but for your intimation thatuydidn’t press them. Do you
wish to reconsider your position?

DR PERRY: | do, your Honour. May I just have a neon?
BRANSON J: Yes.
DR PERRY: Yes, your Honour, we would. Thank you.

BRANSON J: Very well. On the motion of the firetspondents, there will be
orders in terms of paragraphs 1 and 2 of the notice obméted on 11 October of
this year and on the motion of the second respondemg till be orders in terms of
paragraphs 1 and 2 of the notice of motion dated 15 Oc20i0at.

MS MORTIMER: If the court pleases. If | can justipeps outline to the court the
way by which | propose to conduct the appeal on behaliechpipellant. | propose
to take your Honours briefly to some of the evidence to ekpdittle on what'’s in
paragraphs 5 to 8 of our outline and our chronology, bull Emiphasise that will be
brief. Then take your Honours to the legislative sah@mgeneral, work your
Honours through the Act a little and then turn to eadh@four grounds, and as a |
deal with those, | will take your Honours in more parrity to the statutory
provisions, any cases, our argument, the evidence, ard itiat stage | will take
your Honours to the passages and the reasons of theddaet judge to
demonstrate why we say there’s error.
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So if | can start with the evidence and just take youradosbriefly, firstly, to
volume 1 of the appeal book? The point in the chronoégvhich | propose to start
just to draw your Honours’ attention to some of the ewidds at the point at which
the second respondent made its referral in 2005 to the Btingstd your Honours
will find that at page 177 of the appeal book. And the re#isostarting there really
is to make good the proposition which may or may not iéecious, that this
referral in 2005 was dealing with the same action andjiirsebmission, that is as
the referral in 2007.

Your Honours can see that if your Honours look at page flit&@ppeal book
under the heading Description of the Proposal, 2.1, provadenenary of the
description of the action, and your Honours will seedl@edescription that, in our
submission, is materially identical with the descriptibat is found in the 2007
referral. And the two components of the action whighidentified on the next
page, 179, under 2.4 are the construction and operation pdihenill.

So when one asks for the purposes of this Act, whatiad¢tion that the second
respondent proposes to undertake, it was in 2005 and it remaip@d7, the
construction and operation of a pulp mill at Bell Baye then responsible minister
made a decision on that referral which your Honourksse at page 197 of the
appeal book, that is, the decision under section 75 fgliegti as your Honours will
see, three sets of controlling provisions to the purpbsection 75, and they are
relevantly the same controlling provisions that wemminated by the first
respondent in the 2007 decision.

Your Honours, there is always a dilemma about whethgo to the facts or the law
first and | will take your Honours back through section@8isclose the scheme of
the Act, but essentially that was the decision thathen minister made. Your
Honours will then see his reasons for that decisionrantediately following that, at
page 206, it is the decision under section 87 of the Acit Wihink all the parties
have been calling the assessment approach decisionp@aneignours will see that
the decision that the Minister then made was thaasksessment was to — the action
was to be assessed by an accredited process under theniaas State Policies and
Projects Act 1993. And the Minister’s reasons for decigien follow.

Perhaps | should just draw to your Honours’ attentionusec# was something that
puzzled me for a moment, your Honours will see thatehiation of the legislation
there starts with section 86, that section was regeal2006. So that’s gone out of
the legislation now. But section 87 was not, in adomsission, materially different
and | don't think was really different at all. In thBnister’s reasons for decision,
what he did — if your Honours turn the page to 208 — as beegaired to do was to
consider the matters in section 87(4) and measure thenstgdat was proposed to
be undertaken in the state.

So he first had to be satisfied under 4A that there vpae@ess to be carried out
under a law of Tasmania, and the Minister was satisfi¢dat, and then he had to be
satisfied that it met the standards prescribed by theatégnd. He then had to be
satisfied that it would ensure that the relevant impakctse action — and | pause
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there to draw your Honours’ attention to the fact teéevant impacts is a defined
term in the Act and | will take your Honours to hovs ilefined — will be adequately
assessed, and that’s the subject of findings by the Mirasgaragraphs 11, 12, and
13 of his reasons. He then also needed to be satisfietid would receive a report
of the outcome and he was satisfied of that in paragkdpif his reasons.

So having made that decision, the process was for the psrpbthe

Commonwealth legislation formally committed to thats. The RPDC which was

in a form already seized of the matter - and theadisstory to that which, in our
submission, is not particularly relevant, but the RRB&h, certainly in a legal sense,
in our submission, continued with the assessment théstdr had decided must be
undertaken and if | can take your Honours to the relevaps shat then occurred,
your Honours will see from the media release at page 10 hof the appeal book
that there was a vast amount of information that seigiet or nine months later was
submitted to the RPDC by the proponent.

And the RPDC then wrote to the proponent a couple aftihsolater on 2 October
2006, at appeal book 214 to 215, setting out the process wes firoposing to
undertake. And your Honours will see this is a lettettemiby the then executive
commissioner of the RPDC, Mr Green. Your Honoutlsseie that at the bottom of
page 216. He subsequently resigned, but | will take your Hertbrogugh that.

What the RPDC, in our submission, was making clear slghiier is that — if your
Honours look at the third paragraph on page 214, that it wag goconduct a
process where all other parties and participants wilffloedeed the opportunity and
time to comment on additional information provided byn@siin their draft
integrated impact statement. That’s the large docuthahtvas submitted back in
July. That the commission was at that stage stjliiring what, in our submission,
was quite a large volume of information from Gunns aiitemises that at page 215
of the appeal book in those dot points, and then makgsaint that the further
conduct of its inquiry will need to take account of howcimmore time is required
for consideration of the documentation by the commigsts consultants,
government agencies, non-government agencies, and the ptbdt. in our
submission, is an accurate reflection of all the sauodenformation that are by the
legislation contemplated as contributing to the assessprocess.

FINN J: Can | just interrupt you on that pointprésume that this inquiry, in
substance, is far more wide ranging than what is envidagdte Commonwealth
statute?

MS MORTIMER: Of course, your Honour. That's so, yélanour, it was. And
that is, in our submission — when | take your Honours tbose87, it may become a
little more clear, the point of the Minister being givee power to choose an
accredited assessment process under a state law isswlidate an assessment that
is dealing with issues that are not properly the subjettteo€Commonwealth’s
jurisdiction under the EPBC Act. So that is rightuyélonour.
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And that’s a point that the respondents make quite giy@gainst us, that this was a
much more wide ranging inquiry and, in substance, our artevibat is this; that
may be so, but nowhere in these materials will arek that distinction being drawn
by the RPDC, that is, the commission charged with teesgsnent under the
Commonwealth legislation, nowhere in these matesals well, the
Commonwealth matters are easy and straightforwaresha@incomplex and it's only
the state matters that are complex and it's really the state matters that we need
all this input or time or resources for. That kind ofididion is never made by the
body charged with the task of assessment.

It is of course the fact that their inquiry was muaside ranging, but, in our
submission, the materials demonstrate that the conamissnsidered that a full-
testing inquiry was required to perform both its functioAsid that kind of inquiry,
as the letter to Gunns makes clear on page 216, was tal ¢atde — if your
Honours look at the dot points, exchange of expdrtess proofs and copies
required, reports, submissions, and preparation for a puddigry, site inspections,
a date, time, and place for a public hearing proper.

The scale of that inquiry, in our submission, was pedgighat the Minister was
contemplating in his reasons for the assessment appdeacsion, was appropriate
to inform him of the impact of this proposal. The consiois then makes some
directions, which your Honours will see on page 217 oafigeal book, and the
transcript of the directions hearing, which appears at pagef the appeal book,
describes the outcome of those directions. And younodis will see that by this
stage —that is, by 22 February 2007, Mr Green had resighéddaanother member
of the commission, and the Honourable Chris Wrightw@s the chairman of the
commission.

There is a description of those events given by therolai at page 219 and | won't
pause to take your Honours to that in any detail. WHgthairman then, in our
submission, goes on to say — this is by way of sort @ijgming statement at this
directions hearing, and your Honours will see by an exatioin of the progress of
this directions hearing through the transcript the numb#reopeople that hopped up
to speak with all their different perspectives and intsres how this inquiry should
be being conducted, including somebody representing my cMghat the chairman
announced at page 220 of the appeal book, perhaps startingtap,tise

That it was apparent to the commission —

I’m on the second line, if the court pleases -

That the processes and procedures were and remain completely appropriate to

the task which we have undertaken and we feel that they should beddtigw
us in the future discharge of our duties.

Now, that is a prime example on which I'd rely for twdmission that | just made to
your Honours, that there is no distinction made by tlobseged with the assessment
that the process is no longer appropriate for the Commalth issues, it’s only
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appropriate for the state, that we are taking up valuabkinquiring into things that
don’t deserve a thorough assessment on the Commonwiekdimothing like that.
There is then what we accept is an expression ajphméon of the chairman about
who is to blame, so to speak, for the delays, and youottsrwill see that at point
10 on the transcript.

MR UREN: | wonder if I could interrupt here if itfgossible to do so. These
matters were not before the trial judge’s evidence of Mgh¥'s opinions or
otherwise, nor was he called as a witness or craasieed. I’'m not entirely sure
what the submissions have to do with any of the grounds vainichaised, but if the
court was to have the impression that anything that Mgh/said was evidence
before his Honour on any of the matters in this caseyauld respectfully like to
submit that they were not so and I’'m not too sure whapurpose of referring to
this matter is.

BRANSON J: Why do you take us to this material, Ms Moeti?

MS MORTIMER: Your Honour, because it's importantrtigalarly to the
procedural fairness ground and the improper purpose ground, smchéoextent the
proper construction of section 170C to demonstrate whatothiext of the decision
making under the Act had been and what the circumstarameledhup to an event
which — namely the withdrawal of a referral, the dffgfowhich is in contest in this
proceeding. This material was before the trial judge, fHmnour. It was received
without objection, and if my learned friend Mr Uren isrwed that | am going to
invite your Honours to make a finding that Gunns was resptenfor the delays in
the RPDC, I'm not going to invite your Honours to maka finding.

BRANSON J: What weight will you — will you ask us to fiticht we should accept
Mr Wright's assessment about the appropriateness oéguoes? It is one thing that
he had that view; it is quite another to ask us to férrsame view.

MS MORTIMER: Yes, your Honour. It may not be nesary for us to go that far,
simply to record that the evidence is that the comomndsad that view, that the
commission had that view about the whole of its inquirgluding the
Commonwealth issues. That'’s all.

BRANSON J: Well, perhaps we can move on.

MS MORTIMER: Allright. If the court pleases. Themmission then goes on to
talk about the exhibition period that needs to be seh®ntaterial from the
proponent, and at the bottom of page 220, to describe thaithdraw that — to
contemplate that there will be evidence, whether expgestherwise, supportive of
submissions. So that it's contemplating, in other waadall inquiry, including the
adducing of expert evidence. And the testing of that evaencontemplated, if
your Honours look at page 221, at line 21. What, in thenchogy, appeared to be
significant, certainly from the second respondent’s petsmethereafter, was the
statement at page 220 of the appeal book at line 19, that:
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The commission was looking at a completion date of late November 2007.

And your Honours will see that forecast picked up in sofiibe later material.

Now, after that directions hearing was completed, natgthe next step was, if
your Honours would look at page 265 of the appeal book, thaettend respondent
made a public notification that it had decided to withdnaanfthe RPDC
assessment process, and it explained that — the refasaisswithdrawal — in a

media release at page 266 of the appeal book, and the réasoaie given in that
media release, in our submission, are significant, footthe proposed operation that
the respondents say can be given to 170C, but also fonpineper purpose ground
and the procedural fairness ground. What is nominat@utise second paragraph:

That there is a lack of certainty over an end date for the pulpapyltoval
process.

And that that has placed Gunns in an untenable positiach, in the fifth
paragraph, Gunns describes as “commercially unacceptahttthat it:

...no longer has confidence that the process can deliver the project approval
Assuming there will be one —
in a reasonable commercial timeframe.

And at the bottom of that press release, on page 26@kisithe unambiguous
statement that:

As the company has stated publicly, this requires a process that deliver
decision by 30 June 2007.

And at the very end of the press release that:

The RPDC process cannot deliver this and commercial reality meankdkie
to withdraw from the process.

And as Gunns have said in the ASX release, the compamefeared the project to
the state government and the attitude of the statemgoest to that decision by
Gunns can be seen in the evidence at page 268 of the appeaivhere the
Premier, on 15 March 2007 — so the next day — makes it bigiar tvell, in a
political sense, in our submission, second paragraphhéhat“not prepared to allow
the project to lapse”, and he then goes on to repeatetiveof Gunns about the
commercial unacceptability of the timeline of the RPRAx that he had been
notified of that. He then, at the top of page 269, makaear that his concern — in
our submission, again from a political standpoint — is tThasmania stands to lose
the project”, and the sense of what, in our submissi@nPtemier is saying there is
that he doesn’'t want that to happen:
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...that the pulp mill will be the biggest private sector investnmetitd entire
history of Tasmania.

That is about a third of the way down on page 269, and ¢healled a meeting of
cabinet and that — if your Honours look about six or séwes from the bottom of
269:

...that the government has unanimously agreed to act decisively and to act now

to make sure that we can complete the assessment process of thegopojjmse
mill in a timely manner.

In our submission, obviously in a manner that suitsithetable that Gunns have
announced is necessary to meet its commercial impesatiMeere is then, in our
submission, quite legitimate kind of political commerdttone would expect on this
occasion from a premier and if | can take your Honowens th the part of this where
the Premier announces the solution from the state&ppetive, and that is at page
273, about five paragraphs from the bottom where he apasuhat there will be
special legislation prepared for a separate approvalsgsdroen the RPDC, that it
will still require assessment against emission Iguiidelines but it will have a
definite timeline, that being, of course, the thing thatproponent has said is
concerning it, and that work has begun on the legislatmaithe House will be
recalled to deal with it, and obviously the form of tegislation had to some extent
been decided by then, if your Honours look at page 274, tiaelaisi paragraph
because at that stage on 15 March the Premier wasoablgke it clear that it was up
to the Tasmanian Parliament to make the decision ard thdact the form of the
approval that was chosen under the Pulp Mill AssesshAmnt

Your Honours then have the text of the Pulp Mill Asee=st Act at page 275 but |
don’t pause to take your Honours through that, save to gioectHonours to the
part of it that is material for the Commonwealthegssnent process, and that is on
page 340 of the appeal book. Your Honours will see higid the mechanism by
which the order made under the State Policies and Bsdjet, that is the State Act
identified by Senator Campbell in his decision as theealited assessment process,
is revoked. Yes, and that flows from section 13 ofRbkp Mill Assessment Act
which your Honours will find on page 288. Now - - -

BRANSON J: While it may not be important, but wisathe significance of the
word “kraft” in the kraft pulp mill? Of bleached eucalypakrpulp mill? Kraft
sometimes has a capital K, sometimes it has a lowt kd¢an't find what tells me
what - anything that tells me what it means?

MS MORTIMER: Your Honour, my understanding is it'p@prietary name but |
may be wrong about that. | don’t know.

BRANSON J;: We don't need to know about that.

MS MORTIMER: | apologise, your Honour. | donsitmaterial, I'm sure - - -
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TAMBERLIN J: But on the curiosity principle?

MS MORTIMER: Well, of course a judge’s question isa& material, y our
Honour, | accept that, but | understand it's a propriatarpe, | don’t know - - -

TAMBERLIN J: Is it state of the art type of pulp inik that all it means, or is
it - - -

MS MORTIMER: Pardon, your Honour?

TAMBERLIN J: Is it a state of the art pulp mill, tisat what it means and - - -
MS MORTIMER: It - - -

BRANSON J: Perhaps you could find out for us some tinaketall us.

MS MORTIMER: Yes, | will.

BRANSON J: | don't like writing things that | don’t knowhat they mean and |
suspect sometime we will have to write this word.

MS MORTIMER: Yes. My present instructions are tikiata description of the
pulping process but it's obviously - - -

BRANSON J: The process.

MS MORTIMER: - - - perhaps capitalised proprietanyckof description, someone
has invented it and - - -

BRANSON J: Right. Nothing to do with the cheese thatregularly eat, | assume.

MS MORTIMER: Doesn’t seem to, your Honour. | haw. Now, sequentially in
the appeal book, your Honours will see that we thenecto a document at page 341
which comes off the Department of Environment’s websits got some details
about withdrawal of the proposal but there are a fegrwening events that | need to
take you Honours to in the chronology before we get thla&h 2007, so just to
recap where we are in the chronology.

There’s been an announcement on 14 March by Gunns; sheen a reaction at the
state level to that announcement on th8 did in our submission a fairly clear
foreshadowing of the state’s continued support for thpgrand determination to
see a very quick process adopted to approve it at thdestat@and a revoking of the
order which founded the accredited assessment process@biimonwealth level
and the Premier’s announcement of all that was happenit§ dtarch.

Now, | need to take your Honours now to volume 4 ofajyeeal book and perhaps
while I’'m asking your Honours to get appeal books ready) eak y our Honours
also then to have volume 2 at hand because that'ssweH go next. In fact, I will
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take your Honours to volume 2 now because in that — thkagvidence showed, if
your Honours go to page 646, this is the affidavit of MiyEaho was the
Commonwealth’s principal witness. As your Honours vék $e is first assistant
secretary in the Department of Environment and - - -

BRANSON J: He has taken a promotion since then | thinkink he’s now the
deputy secretary, according to his later affidavit, | think.

MS MORTIMER: His evidence was, if the court pleases] | will make this aside
now and I'm sure my learned friend, Dr Perry, will cotreme if I'm wrong, that
insofar as responsibility within the department forchaiage of what was
happening at this stage in relation to this action, he dedyacalled Ms Dickman,
who your Honours will see in some emails that | taier Honours to in a moment,
were the two people principally responsible for it happerang,what relevantly in
the chronology, what Mr Early deposes to at paragraph apgeal book 646, is that
he received a telephone call on 14 March from Mr Caffiame of Gunns, and in
paragraph 16 he deposes to the fact that that was thignfiesthat anyone from
Gunns had spoken to him about the withdrawal from the RPDGhan he was not
aware that any other person in the department knewhisaivas about to happen.

Now, that conversation occurred and then there wattex vritten by Mr Gay of
Gunns to Mr Early which your Honours will find on page 697 efdppeal book.
The chronology gets a little out of order here bubifityHonours will just bear with
me. This letter is dated 15 March and although it reec®hversations between Mr
Gay and Mr Early I think it was common ground beforelélaened trial judge, and
Mr Early was not challenged on this, that Mr Early hadpoken to Mr Gay the day
before and that the hour is really a reference tcmaarsation between somebody
from Gunns, Mr Frame, and Mr Early, and in essendeléttar - - -

BRANSON J: Sorry, it may not matter, Ms Mortimbut is the handwriting in
evidence?

MS MORTIMER: The handwriting is in evidence, your Honaand it was Mr
Early’s evidence that that is his handwriting and that avaotation that he made, |
think, as the date reflects that it bears on tH8 @&2xhe 3", because it was his
evidence that he received this on 20 March. Gunns, in our ssibmi in this letter
puts really the same position very firmly to the Miarsin the — to Mr Early in the
second paragraph:

The RPDC assessment process could not deliver an approval for the project
a commercial timeframe and gave us no alternative but to withdraw.

It then reaffirms a commitment to an assessmenteggydut in our submission
making it plain that it's one that they’re happy withhe next event in the sequence
that we wish to draw your Honours attention to i¢ tra16 March 2007, so the day
after the Premier’'s announcement in the Parliamenttenday after this letter was
written in any event - although not received. Therdlaray of — in our submission,
a flurry of emails passing from the Minister’s officethe Commonwealth
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department and I'll take your Honours to that, and thati®lume 4. | will take
your Honours first, if it please the court, to page 1721.

Your Honours are no doubt familiar with evidence of #Bsnave get chains of them
and we have to start chronologically at the first Wwhg1721, an email from Peter
Lane to Vicki Dickman. And the evidence below, if twurt pleases, of Mr Early
was that Peter Lane is an adviser to Minister Turnthdl, is working in Minister
Turnbull's office. So at 10.32 am that morning the Mimistadviser sends to an
officer in the department the letter and a draft tledther Helen - which Mr Early’s
evidence was is a reference to another adviser of thestlini and the Minister
haven't seen it yet.

The key point that we wish to emphasise from thahefcourt pleases, is that the
first move in a Commonwealth sense, comes out d¥ihéster’s office, not from

the department, with a letter — which is a letter to Guwhsch | will take your
Honours to, already drafted. That email is replied foage 1720 by Ms Dickman to
Ms Lane with some suggested edits to the letter and isudumission what is the
first of several pieces of evidence that discloseithvaas at this very early stage, a
day after the Premier of Tasmania had said Tasmanigaowag to legislate to
accommodate Gunns’ commercial imperatives, that tivasea new process being
talked about at Commonwealth level.

There had been no withdrawal or purported withdraw#heteferral. There had
been no revocation of any decisions. There had bebmgdyy way of briefing or
submissions about what might be a better assessmesisprdout what was already
happening was that views had been formed that, in our submipsexisely fit with
a choice of assessment process on preliminary docutioensader section 87 and
95. And there’s an acute awareness that they can't thekgublic comment period
too short because they're going to get criticised becaese’sHots of material.

On the same day in the next email above, later inldlyeit’s plain that the second
respondent is already agitating in our submission to migetMr Early and that
there has plainly been some discussion about a riewale Your Honours will see
that from the second sentence:

This means we will not get a referral by 20 March.

There already is a referral, there already is asitation it under 75 and 87, but
obviously whatever solution has been hatched, in our sgionj to the predicament
that, in our submission, Gunns has created, has beadwglhatched by 16 March.
And as events disclose subsequently, in our submissiesolution that both the
Minister — that the Minister suggested and Gunns embracecatas ¢ould
withdraw under 170C, wipe the slate clean and start aJduat fact becomes
relevant in our submission in a couple of ways.

BRANSON J: But something had to be done, didn't i&cdise the previous
procedure had now been frustrated, hadn't it?
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MS MORTIMER: There had been a voluntary decisiomalpyoponent to frustrate
the procedure and in our submission - - -

BRANSON J: Well, the parliament of Tasmania was gambe invited to
undermine the very basis of the first decision, wasP't i

MS MORTIMER: That'’s right, your Honour, and the questabout whether
something had to be done, in our submission, involves d@uai considerations,
and in part the argument of this appeal and before hisutt@mmut 170C is all about
whether the something chosen properly construed could déieolution that the
two respondents thought it could. And one of the issuesistiheally not a
submission about the construction of 170C at all but readybmission explaining
how the issue may have come about, is that this chrgydlemonstrates that people
were on the run very fast trying to hatch something.

BRANSON J: Well, you say hatch but moving very fastdiovath propriety is not
in itself a matter of criticism.

MS MORTIMER: No, your Honour.

BRANSON J: Now, you say what they did is ultimateifawful, that’s another
matter but | don’t know that your case is advanced byritésg them as “hatching”
whether you imply a plot of something else.

MS MORTIMER: Well, no, your Honour, | don’t - - -
BRANSON J: Bureaucratic efficiency is normally ® ¢commended.

MS MORTIMER: They were, in a sense — | use that rijggen, your Honour, only
because it will be our submission that running — no, | wétlwdthat. Acting to a
timetable of a proponent at a proponent’s insisténoet contemplated by this
scheme.

BRANSON J: But it may or may not be proper in theconte. That will be a
matter to be assessed according to the law, won't it?

MS MORTIMER: Of course, your Honour. That's righgccept that. And all |
was seeking to do at this point was to really, by wagudimission, point to the fact
that things were moving very quickly and if, in the endhef day, the point is that a
solution was chosen that couldn’t deliver the outconeertfdy explain why, in a
sense - - -

BRANSON J: We are not concerned with why.
MS MORTIMER: - - - but your Honours are not concerméth that at all.

BRANSON J: It will either be valid or it will ndie valid.
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MS MORTIMER: Your Honours are concerned with whatgamoconstruction, in
particular of 170C(4) is, | accept that. Now, the dodfthe letter that is discussed in
these emails appears at page 722 to 723.

BRANSON J: And that’s a draft not a letter, is thght?

MS MORTIMER: Yes, your Honour, that’s the drafhdayour Honours will see
that some — and these are really issues that we mli@t trial in submissions about
what evidence could be looked at to infer improper purposel ilparticular what
we relied on in this draft was the language of the sttast paragraph - - -

FINN J: Sorry to interrupt you again, sorry, what pags that?
DR PERRY: 1722 and 1723, your Honour.
FINN J: 1722, thank you.

MS MORTIMER: Sorry. And what we relied on here wasparticular, the
language at the end of the second paragraph in 1723:

...achieving a decision by the end of July 2007.

And when | come to the improper purpose ground | will tgvéhis a little more,
but in substance it is that kind of language in the evideao®hined with, at page
1726, the very early timeline planning of a timeline th#ieceed, in our submission,
that a view had already been reached, that this would e lwopreliminary
documentation and done to a timeline that was consisinthe ones that Gunns
said needed to be met. So this is the kind of evideatev relied on for that
submission. The final - - -

FINN J: Could I ask you one question? Are you suggestinghbaroper
construction of this is achieve a decision and achidagaurable decision or, in
fact, the matter will be decided? I'm just not quite&@e what you suggest.

MS MORTIMER: Yes, the matter will be decided, theeassnent will be complete
such that a decision can be delivered. We are not suggésiit there was a
prejudgment, in fact, by the Minister that an approval wdel delivered. We do not
suggest that, your Honour.

TAMBERLIN J: What's improper with that, just as a poof interest? Achieve it
by the end of July, if Gunns can provide the informatioguaiity that | think is
enough, if they can’t then it’s limited, it will have be another goal. What’s wrong
with that?

MS MORTIMER: Well, your Honour, the - - -

TAMBERLIN J: It's part of a mosaic, | understand, judt looking at it in
itself - - -
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MS MORTIMER: It, of course, and in a sense, thihésdilemma about taking
your Honours to the facts before the statute, | adbept The submission we make
is that there are two purposes only for the exemfisbe power under section 87 of
the Act about choice of the assessment approacle thaspurposes are to ensure
the Minister is properly informed about the relevant intpanid to provide a
reasonable opportunity to be heard to a variety of isteiacluding the public. And
those are the two purposes and what is occurring Imeoglr isubmission, is a third
purpose and that is choosing an assessment approachllitdativer a decision for a
proponent in a timeframe that it asserts it needs.

TAMBERLIN J: Yes, but it said information of suffemt quality and address
public concerns and they are objective factors perhapsaridinister is going to
take those into account. | just find that that righgrstty important.

MS MORTIMER: | accept that, your Honour, and that -

TAMBERLIN J: The Minister who decides whether isigfficient quality might
say it’s terrible, he can't do it in the time. | me#mt’s open on the reading of it.

MS MORTIMER: It's open, your Honour, and that is theve accept and we are
frank about it before this Court as we were before loisddr that that ground of
improper purpose, impressionistic as it is, depends dingat all this evidence and
asking whether inferences can be drawn in the way teauwymit they can be or
they can't.

BRANSON J: But you would accept, would you not, thae#itiency consistent
with the proper process would be legitimate?

MS MORTIMER: All efficiency consistent with an exége of power - - -
BRANSON J: There is no public interest in delay dadlftss there?

MS MORTIMER: Your Honour, no. If I might, with rpect, rephrase that in terms
of the concession that we would make. We would conttedeall efficiency
designed to achieve the two purposes of the section &iatethat I've just

outlined, it is entirely proper. So we don’t suggest thate is any — should be any
delay for delay’s sake, but one has to, in our submissiamine what is driving the
choice of assessment process. Is it being driven bytiwbaaMinister thinks he needs
to be informed about, and reasonable opportunities to thestatute contemplates,
or is it being driven by a proponent who is saying, “We raeddcision by a certain
date.” Thatis - - -

FINN J: Can | just interrupt, you say efficiencysamed to achieve the two
objectives, are you saying, in fact, that efficiencysistent with achieving the two
objectives?

MS MORTIMER: Yes, your Honour, exactly. Yes, yes.
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FINN J: Yes.

MS MORTIMER: That is in that sense to — | respdlyt adopt what your Honour,
Justice Branson has said, that it's no part of thistécelay for delay sake, we
accept that. Now, the final form of the letter thaes to Gunns, your Honours will
find on page — and this is the chopping and changing, I'ny,sgvur Honours, on
page 695 of the appeal book in volume 2, and it’s in thisrland in the drafts — it
doesn't really matter which one your Honours lookoat,for this purpose page 696,
the final paragraph. It's in this letter formerly thla¢ Minister invites Gunns to
withdraw its present referral and submit a new one,itbaiir submission, by
reference to the emails that | took your Honours ta®@mMarch, that concept of the
use of 170C had its genesis a little earlier, but thiseddrmal manifestation of it,
and your Honours will — | withdraw that.

And our submission about the differences in the let@lyramounts to again, on the
improper purpose ground, that the language of achieving dectisappears and
you have a much more neutral kind of expression in theqodbtument that is sent.
Although the language that is preserved in that paragrapth yoam Honours will
see, in our submission, repeated in later pieces of exdrroh as the briefing notes
that go to the Minister — is that the schedule neede tgbeed with the proponent
and again, in our submission, when one looks at the langiidlge assessment
decision, it’s no part of section 87 or the provisions thidlow it that there is a
negotiation — an agreement process between the degiaker and the person
proposing to take the action about what timing will bpased on the steps to be
taken.

BRANSON J: Do you say there’s something wrong wittizha
MS MORTIMER: An agreement - - -

BRANSON J: Yes, it comes to my mind, judicial offiselaily agree timetabling
schedules with litigations, for example, because eyt to be confident that the
timeframes set are ones that can be met.

MS MORTIMER: Yes, your Honour, and that’s becauseptirpose of the powers
that the court is exercising is to ensure the effectiveimistration of justice and
that’s why it does all come back to an analysis optlmpose of the power and it is
said by the Commonwealth on this appeal — as | regaditiso frankly said below

but certainly said on this appeal — that there is nothirgpgvin a purpose of sense in
the exercise of the assessment decision with accalaiimg proponent’s timelines.

BRANSON J: But the question is, do you say that tieese mething wrong?

MS MORTIMER: Yes, your Honour, we say it's a purptisa’s extraneous to the
Act.

BRANSON J: Well, it would be a pity, wouldn't it, tetsup a process in ignorance
of the fact that the important player in it simplyudin’t meet the timeframes?
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MS MORTIMER: There might be a natural-justice regmient, your Honour,
that’s so, but in terms of the decision making, the dhazts not contemplate that the
decision making is done by agreement.

BRANSON J: Does it prohibit it being done by agreeménatt;s the test | think?

MS MORTIMER: Our submission is that it does, youmdor, in the sense that it is
a regulatory — a tight, regulatory system where the kinstays in control of what
happens and gives directions about what’s going to hapns tine system the Act
provides for.

BRANSON J: And you say to take into account whatpitsgonent says is the
timeframe with which they can provide information isigproper consideration?

MS MORTIMER: No, your Honour.

BRANSON J: No?

MS MORTIMER: No, it's not an improper consideratitnt to exercise a power
on the basis that you are agreeing with a proponattnttion is that if the
proponent says | can’t do it, the Minister will agrdeight, you don’t have to do it,
and it’s that extra step of involving the proponent inrt-a consideration sense,
but a decisive sense, so that the proponent - - -

TAMBERLIN J:  Where is that in this letter?

MS MORTIMER: Pardon, your Honour?

TAMBERLIN J: I'm sorry, where is that in this letfe

MS MORTIMER: It's the last paragraph on page 696 — wadl,dnly paragraph
on---

TAMBERLIN J: Yes:

Gunns will need to formally withdraw and submit a new referral to yeaat
mid-term goal -

MS MORTIMER: In order to meet your mid-year goal,-a -

TAMBERLIN J: Yes.

MS MORTIMER: And, in our submission, Gunns’ goal about nvae assessment
process ought to be completed, again it is no part otithetsre of the provisions

that give the Minister the power, it’'s not relevanthat sense.

FINN J: Would you say though that section 3(2) subse¢tipof the Act suggests
in respect of that?
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MS MORTIMER: This is section 877
FINN J: Section 3 of the Act.

MS MORTIMER: Sorry, your Honour, yes.
FINN J: The objects clause of the Act.

MS MORTIMER: Yes, yes. Well, | was going to comehat, your Honour, when
| take your Honours to the Act.

FINN J: Well, just because the language of therlé&tihe language of timeliness
and the language of the statutes is the language ofriens!

MS MORTIMER: Well, the language of — your Honour needis our submission
the whole of paragraph (d) needs to be read. It's notitiesd for timeliness’ sake.
It's not timeliness for the convenience of the proponenthe imperators of the
proponent, it’s timeliness that will ensure activitieattare likely to have significant
impacts on the environment are properly assessed.

So for example, in our submission, this is not an objetit@Act, it's a function,
firstly. But it's being misapplied by the respondents gnd¢hntext of this case.
What that is talking about is where one might havargent situation that needs to
be addressed quickly because there is the risk of enviriahtmmage. This
provision exhorts the Minister to act in a timely andcefht manner for that
purpose, so that whatever threats to the environmerashddtermined might exist
can be properly assessed.

BRANSON J: | feel fairly confident that that’s rigluut if there were a proposal —
and | speak at the moment hypothetically, although thewstse hint of it in this case
— if there were a proposal that could only be advanceddfutd be advanced in a
timeframe, perhaps for financial or other reasongj mw, the banker would only
provide the funding if the process were underway by a ocettedie or something like
that kind; planning approval only survive to a certain date.yd suggest there
would be something wrong in the Commonwealth doing whatutdcconsistently
with the requirements of the Act to protect the envirorimariaking steps to ensure
that the assessment was completed by that date?

MS MORTIMER: We do not suggest there would be anything gvwith the
Commonwealth taking that fact into account in makirgaksessment decision, but
if that fact - - -

BRANSON J: But if you couldn’t assess by that datejously you couldn’t, but if
you could but only if you took some steps to act more ekpedly than you
ordinarily would, do you suggest that would be improper?

MS MORTIMER: If it was driving the choice of assessitngrocess it might be,
your Honour, yes, we do make that submission. And @ty fact dependent.
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BRANSON J: Yes.

MS MORTIMER: But it is no part of the choice of assessment process, in our
submission, to accommodate — no | withdraw that — to maleeagmts with
proponents on timelines that suit them.

TAMBERLIN J: But where is the agreement? Wheransgreement stated, as
supposed to taking into account the needs of Gunns.

MS MORTIMER: Well, that is where - - -

TAMBERLIN J: | can see the overriding imperativehat you must ensure
activities are properly assessed, that’s the key thinglgaking at that objective and
| can see that if you give dominance to another fabarrmight be an improper
purpose, but where is the agreement that they will?

MS MORTIMER: Well, your Honour, can | answer that sfign in two stages.
Firstly, just to reiterate that the focus by the resf@mts on this function is misplaced
and that’s a construction argument we make about wihaestion (d) is about.

TAMBERLIN J: Yes.

MS MORTIMER: And this is the only place in the Actevh that language is
found. But when one looks at the substantive provisiotise assessment part of the
Act, there’s no indication whatsoever that the Migis- that the Act contemplates
the Minister will agree things with a proponent, and thihe language of the
documents and the evidence from the very start. Frokatéh.

TAMBERLIN J: 1 wonder about the word “robust” decisi§A, new schedule
which ensures a robust decision transparent will need todale as soon as
possible.” It's an odd word. Robust, seems to me amrioNng sort of word, that is
strong, forceful, | don’t know what that means in tbamtext, but | mean it's an
unusual word. | can understand transparent decision, twstrs an odd word.

MS MORTIMER: There was no evidence, your Honoufirst instance about why
that was chosen.

TAMBERLIN J: No, | know there wouldn’t be, but it’scuestion of — yes.

MS MORTIMER: | can’t assist your Honour really abohat. | note the time, if
the court pleases, | could probably — if I could have ttelgence of five minutes or
so | will finish the chronology and that might be@venient time, if the court
pleases. So we had this letter on 19 March and if yonotis look at pages 702 to
3 of the appeal book — and | won't at the moment stapke your Honours through
this — but shortly after that letter was written, gigmitted that’s a fair summary,
there was some series of meetings between Gunns aodsvpeople in the
department and there’s evidence about that, from about B¢hMawards.
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Then at page 704 of the appeal book, your Honours willhseés an email from Mr
Frame at Gunns to Mr Early on 28 March at 5.07 pm andsthiie end point of what
was happening between thé'2and the 28, some to-ing and fro-ing between the
department and Gunns of some drafting of documents and MeFalbmits a draft
referral. Bearing in mind at this point there’s beemiitbdrawal. Then on page
740 - - -

BRANSON J: 7407

MS MORTIMER: 740, your Honour, yes. A short facteled to check, your
Honour, before | make a submission about it, but therlat page 740 bearing the
same date, 28 March, from Mr Gay to Mr Turnbull, givesiae in the second
paragraph that Gunns will formally withdraw the refeemadl submit a new referral
as the Minister had suggested to it and as obviously ewtyydlmntemplated would
be happening and the reason | take your Honours to thig, reififiough it's no
longer a contested issue on the appeal, is that tthie f&st piece of evidence of two
pieces of evidence that were relied on by the respondsrmsnstituting the
withdrawal of the second referral and the chronoldggsaie | will just check and
perhaps — that letter was sent electronically and Ishnot sure what time on the
28" it was sent, but it was sent that day, that's mypltection of the evidence if the
Court pleases.

BRANSON J: You mean electronically?

MS MORTIMER: It was sent as an attachment in anileyes, your Honour.

Now, there was a few more to-ing and fro-ing betwéendepartment and Gunns,
between the 28and the 38 but then what happens on 30 March late in the evening,
your Honours will find this at page 750 of the appeal book, @mM®n a Friday

night in true tradition of those who work hard, the newenral is lodged

electronically, and as the email says a hard copybeilinade, and the reason that |
take your Honours to that is because that event, couplbdivei terms of the referral
itself, which is said by the respondents to constitigentithdrawal of the second
referral, and that is because, if your Honours lodkathird referral at page 343
which is in volume 1 of the appeal book.

I’m sorry, your Honours, | can’t put my finger on iyyttsomewhere in that referral
there is a reference to that referral replacing therstreferral and it’s that reference
that the trial judge fastened on in his reasons in doderake the finding that the
lodging of this - - -

TAMBERLIN J: It's under 3.5 I'm told.

MS MORTIMER: [I'm grateful to your Honour’s asso@at

TAMBERLIN J: Is that the one?

MS MORTIMER: Yes. Yes, I'm grateful to your Honéiassociate, and your
Honours will see the first dot point that is where anguage is which is replaced by
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this report, so it was that piece of evidence that thejtrige relied on to make the
finding that this document was the withdrawal of the sdaeferral. Is that a
convenient time, if the Court pleases?

BRANSON J: Itis, Ms Mortimer. The hearing wilsume at 21.15 this afternoon.

ADJOURNED [12.48 pm]

RESUMED [2.15 pm]

BRANSON J: Yes, Ms Mortimer?

MS MORTIMER: If the court pleases. Your Honour, ZiessB8ranson, asked me
about what a Kraft — capital K — process was.

BRANSON J: Yes.

MS MORTIMER: And if | can just draw your Honour’s att®n to what’s on page
347 of the appeal book in volume 1, it doesn’t quite expiabut if my learned
friends will bear with me with an expanded explanatod | will be corrected if I'm
wrong, your Honours will see under the heading Operatiaséhhere’s a
description in that first paragraph about the Kraft preegsl what I'm instructed is
that it is from the German word and that it refera themical process as opposed to
— to create the pulp as opposed to a mechanical process.

BRANSON J: So it uses a waste product as part of thgemenerating system; is
that right?

MS MORTIMER: No, it's the actual process for breakdluyvn the wood into pulp.
That can be one of two ways; either mechanicallygriding or chemically, and the
chemical process is known as the Kraft process.

BRANSON J: But it just looks as though the wood residuernoved from the
fibres are burnt to generate the energy, that’'s whatendered if that wasn’t what
made it efficient, no?

MS MORTIMER: That is what is then available aoasequence of a chemical
breakdown, that what's left can be reused, burnt, andgéeerates electricity.

BRANSON J: And generate energy, all right.
MS MORTIMER: Yes, your Honour.

BRANSON J: Thank you very much, Ms Mortimer.
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MS MORTIMER: Now, | was to take the court brieftythe legislative scheme and
| will return to particular sections obviously dealingweach ground. | want to take
the court first to section 3, the objects. SectiosuBsection (1). Those objects, in
our submission, fall into three groups, (1)(a) to (ca)arobjects concerned with the
protection of the environment in its widest sense irctreservation of biodiversity
and that, in our submission, reflects the principal purposeobject of the Act.

The second group (d) and (e) are concerned with - asithst®f’'s second reading
speech in 1999 which introduced this legislation bears oatemting a more co-
operative approach between the states and the Commomireapposition to the
fractured approach which was a feature of many piecesmhinwealth legislation
all operating on the environment before this and a grehbfleantroversy with the
states about Commonwealth control of the environm8ntwe accept that that is
what the objects in (d) and (e) are about and (f) andHg}hird category, are
obviously concerned with the recognition and role andests of indigenous
people.

Therefore, in our submission, relevantly for this appgbén construing section 75,
subsections (1), (2), and (2B) in particular for our fiyistund; when construing
section 170C for the second ground; when construing seiidn, 95, for the
procedural fairness ground; and when construing 87 for th@pappurpose
ground, it is to this subsection and those three categufr@sects that the court
must look for a purpose of construction. And whatun submission, relevantly
emerges from that is that the construction that otaghe favoured is one that
facilitates the protection of the environment and thesepration of biodiversity.
The scheme of the Act - - -

FINN J: Can | ask you a question just in relatiorhsi?
MS MORTIMER: Yes, your Honour.

FINN J: 3(b) refers to ecologically sustainable dgweient and then section 3A
sets out principles and 3A(a) suggest a balancing of consuerasome to do with
the economy, some to do with the environment, arertbethe same things the
Minister referred to in his final letter to Gunns on e fimal version of the draft
letter where he talks about the balancing of environatemtd economic
considerations and that?

MS MORTIMER: That’s so, your Honour, but the - - -

FINN J: The reason I'm asking that is | - - -

MS MORTIMER: Yes, your Honour.

FINN J: Itis hard to resist the impression fromaivilou have been saying that

there’s no balancing process involved, that it is rédestly concerned with the
environment and that to have regard to commercial consmesa- and the larger
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considerations of the state of the Tasmanian econsmaally not what one is to take
account of at all. Now, I'm just trying to - - -

MS MORTIMER: No, | understand precisely what your Honeyutting to me |
think and my response is this; the Act recognises patiguh section 136, which |
will take your Honours to in due course, in the makingrodpproval decision that
economic and social considerations are a mandatosidayation for the Minister,
but one of the points which we make in our constructidch@scheme in general is
that at the assessment-process stage, the Act ispecifically confining the
Minister to a very different exercise and so ther@wadening that the Act provides
very carefully for of the considerations for the Mir once he is embarking on a
decision whether or not to approve the taking of amacti

But the assessment process and the decision making dhatiiichs a much more
confined role. So it is certainly not our propositigour Honour, that at no stage in
the decision-making process is the Minister entitledd lat economic
considerations, including benefits to a state economgndt our contention.

FINN J: So you would go so far then as to say thdtanfirst phase the Minister
has to put those to one side even in a situation puitting this as a hypothetical
one — that if a particular course is taken the Minist@ws he or she will never have
to consider economic or social considerations becéesproject won't go ahead?

MS MORTIMER: There may be a number of solutionthm Act to that, your
Honour, and our submission would be that the solutiootison the Minister’s
assessment decision to be driven by the commercial ithes®f the proponent.
The Act accommodates, for example, variations irptio@osal to take an action - a
number of other things.

FINN J:  Well, can | qualify — sorry to interrupt you agaYou picked the word
“driven”, can | put a lesser phase as a possibility to yaeéowhat your response to
that is, can the Minister attempt to accommodate dinencercial considerations of
the proponent consistent with his or her responsésliinder the Act?

MS MORTIMER: And your Honour puts that question to mexercising the
power under section 87 subsection (1) to choose an assggsoEeSS, can the
Minister choose one which accommodates - - -

FINN J: Yes.

MS MORTIMER: If that is the substantial purpose, swipmission is no.
FINN J: Okay.

MS MORTIMER: There are only two lawful governing purpoaed they are
reasonable opportunities to be heard and making sure thstdirs properly

informed about adverse impacts on the environment. Toat’submission, your
Honour.
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FINN J:  Well, could I put a third proposition to you, justiest it out, assume both
the Mini Minor and the Rolls Royce will allow both tifose objectives to be
secured, can the Minister take the Mini Minor becausdlisccommodate the
commercial imperatives of the proponent?

MS MORTIMER: Because coincidentally it will do thggur Honour.
FINN J: Yes, it's consistent with.

MS MORTIMER: Consistent with, yes, your Honour, hesmthen it is not a
substantial purpose. We accept — and | can well undergtémel court pleases, why
the improper purpose ground is troublesome, we acceptrashtid is high, we
accept the cases say it must be a substantial purposkeshat that connotes — and
that’s why in making my submissions, if the court pleakds use the word
“driving” because if that is the impression that is tedahen our submission is that
that is not a purpose for which the power is conferred.

TAMBERLIN J: Driving gives the impression of dominangethat what you mean
by driving?

MS MORTIMER: It does, your Honour, and - - -

TAMBERLIN J:  Well, the only effect of pushing the factethe factor that
precipitates the decision - - -

MS MORTIMER: Well, again, your Honour, in unpicking wlaae the reasons
behind the exercise of a power, those distinctions malfiieult to draw in any
particular factual circumstance and that's why we acitggttthis is a matter of
whether the inferences can properly be drawn fromviteece and if the only
threshold that can be reached on this ground is thalitiister exercises the power
for the two purposes which, on our submission, ardathi®il and dominant purposes
— substantial purposes and it was otherwise happenstanceiotaence or it fitted
in with what the proponent wanted, if that's a letven it’s not a substantial purpose
and we haven't got over the threshold.

BRANSON J: But | was trying to follow, it may betealy my fault, where we are
going here. You are still concerned with the sectiont®ice, aren’t you?

MS MORTIMER: Yes, your Honour.

BRANSON J: Right. Section 87(3) identifies what thimister must consider in
making the choice, and it’s likely to be a critical pravis | think. It either means
that he must consider these things, but he may coresigéning else within the spirit
of the Act that seems to be relevant. Alternayivieineans he must consider these
things and nothing else. Assuming we start there | anderarg what scope — if it
means one or other of those what scope there is fooper purpose. He has either
considered the things the Act requires him to or he hasn't
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MS MORTIMER: Because there is a difference in adnsission, your Honour,
between taking the matters into account that thetstagquires the Minister to take
into account and what else is operating on the chtiiagjs - - -

TAMBERLIN J: So do you say you can - - -

BRANSON J: So then you accept that this isn’t an exhaubst of the things he
must consider, it only identifies the things he must cmmdeaving him free to
consider other things, is that right?

MS MORTIMER: That is so, your Honour, and that’s whgs is often the case in a
judicial review proceeding, there may be other waystwacterise it and the
proceeding below, Investors for the Future, charactetigeerror as an irrelevant
consideration. And we characterised it as an impropeopar@nd the tests are
different but, in a sense, the proposition remainsémee. Either it is extraneous to
the power or it’s not.

BRANSON J: Well, | raised it for this reason becasse of the matters identified
in the paragraphs of subsection (3) of section 87 aressgd very broadly. The
capacity of the matter to be relevant but to fall outiden seems to me to be quite
a limited capacity. So | have to say | had anticipateabanission that this was the
exhaustive universe of the matters that could be conslidane | note in particular
that by the time you get to 136 the Act draws a distinctidwéxen the principles of
ecological sustainable development and what might beeimssessment report - - -

MS MORTIMER: Yes, your Honour, it does.
BRANSON J: - - - because they are both things th&dWr can take into account.
MS MORTIMER: Yes, it does.

BRANSON J: So that we know that at least at ttegeshe can take into account
the matters that Justice Finn earlier drew to your tdten

MS MORTIMER: Yes, your Honour, that’s right.

BRANSON J: But a critical question, it seems to mmeyhat is the ambit of section
87(3), and in particular if it's the universe of mattew tinay be considered then or
if it’s only certain matters that must be considdeaving the Minister free to take
into account other things.

MS MORTIMER: Yes, your Honour. Well, may | approdbk answer to that in
this way: since your Honour has referred to 136 theme isquivalent of section
136(5) which is an expressed prohibition on other consider&ti@usthat is some
textual suggestion that subsection (3) may not be exkausti

TAMBERLIN J: Although is it, because it says:
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...matters the Minister is not required or permitted by this @imito consider.
So it’s permitted, not required.
MS MORTIMER: That is so, your Honour.

TAMBERLIN J: There’s a distinction between “musisaer” and “permitted to
consider” | suppose.

MS MORTIMER: Which may, | accept, your Honour, involvatters that are not
expressly set out - - -

TAMBERLIN J: Expressly not required.

MS MORTIMER: - - - but are within the scope subjectteraand object.
TAMBERLIN J: Yes, can be relevant but not essential

MS MORTIMER: Yes, your Honour. Yes, your Honouackept that.

BRANSON J: When you look at — I'm sorry to harp back3p- - -

MS MORTIMER: No, your Honour.

BRANSON J: - - - but when you look at (a) which is thformation relating to the
Act and given to the Minister in the referral, so ¥h#te information in this case that

has come from Gunns, isn't it?

MS MORTIMER: Yes, your Honour, in a document togethith any cross-
referenced documents and attachments, yes.

BRANSON J: So that one is pretty broad so far aingethe proponent of the
proposal into the picture.

MS MORTIMER: Yes.

BRANSON J: But it’s:
Any other information available to the Minister about the relevant inspafct
the action that the Minister considers relevant, any other relevaorniation

received in response to an invitation and then prescribed matters.

MS MORTIMER: Which there are none, is our understamdso it's really (a), (b)
and (c), your Honour.

TAMBERLIN J: Sorry, what do the guidelines add? Do thég anything?
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MS MORTIMER: We don’t understand there to be any, yéomnour, but | might
be wrong, | will stand corrected about that. No, ¢imateful to my learned friend,
there aren't.

BRANSON J: So we have got everything put forward by tb@gment, everything
known to the Minister that is relevant, everything comim@fom anybody else - - -

MS MORTIMER: Well, your Honour, (b) is rather namer. It is only what is
known to the Minister about relevant impacts of theoactand one is driven back to
the statutory definition of that, but that impactsRant 11l prohibited matters
broadly.

BRANSON J: Yes.
MS MORTIMER: So - - -
BRANSON J: It is fairly broad.

MS MORTIMER: They are broad, your Honour, but they tiget anywhere near
the timeline that the proponent insists must be met.

BRANSON J: No, but you don’t argue that it expregslgcks them out.

MS MORTIMER: Well, it doesn’t expressly knock themt,conly for this reason,
your Honour: that there may be, and that’s not arei¢isat has directly come up in
this proceeding so | haven't thought it through, but tinesg be considerations not
expressed there that are nevertheless within the sobeesmatter and purpose of
the assessment part of the decision, and thereforeé bewroperly considered. As |
stand here | am not able to give your Honour an exaaipleat but it may be that
there are matters relevant to the assessment of tisniet are not set out there that it
would be quite proper and lawful for the Minister to take mtcount, but your
Honour is right — | withdraw that. Subsection (3) e @f the textual indications, in
our submission, that timelines of the proponent, commkroperators of the
proponent, when it needs a decision by is not patisidecision, the assessment
process decision.

BRANSON J: Well, that’s provided it doesn’t come i) which was where | was
leading. Why wouldn’t information from the proponentisgy “This is what we
want to do and we are only going to be able to doaeifcan get construction
underway by the end of 2007,” why wouldn’t that be informat&lating to the Acts
when given to the Minister in the referral of the prsgl to take the action?

MS MORTIMER: It might meet the description in tis&nse, your Honour, |
accept, but it is irrelevant to the task the Minisseundertaking which is the task that
is set out in section 87(1), and | was going to do #ter Ibut let’s do it now, if the
court pleases.

.TAD21/2007 17.10.07 P-47
©Commonwealth of Australia



10

15

20

25

30

35

40

45

BRANSON J: So before you do that, is that goingetmllyou to an argument that if
it's information relating to the action given to therfidter in the referral of the
proposal to take the action, although the Minister imigly required to consider it
he must then give it absolutely no weight?

MS MORTIMER: At this stage of the process the issaredimited. Let me give

you an example, your Honour? The referral informati@y well contain an
argument about why this project — the taking of the agsignod for a particular
economy, but that’s not information, in our submissibat the statute contemplates
will enter in to the Minister’s choice of assessmanaicess. That is something that
will enter in to the Minister’s decision later on. aktihe sole focus of the assessment
process is on the concept of relevant impacts whichfiisedkin section 82.

TAMBERLIN J: That's one of the them, but doesn’t 3tdie what must be taken
into account under 1 in making the decision, that is thesid& under 1 this
information must be taken into account.

MS MORTIMER: Yes, your Honour, but the decision wioee looks at it is which
of the following approaches must be used for assessmdre oflevant impacts and
the relevant impacts of an action, as defined in se8@mre only the impacts that
the action will have on Part Il protected matters.

MS MORTIMER: It is an expressly confined process antithbecause as your
Honour Justice Branson pointed out, later on otherimdbion not only is fed into
the process but is required by the Act under section 136takba into account, but
this part of the decision making process is aimed faitysguarely at the protective
function of the Act, nothing else. It is aimed fairlydasquarely at that and making
sure the Minister is fully informed from a variety a@fusces about impacts on the
matters this Act protects and perhaps just to — | havekén your Honours to
enough of the Act to make good that submission. Can | @keHonours to the
contents really to emphasise the way the schemks®o¥our Honours, | assumed,
are all working off reprint three of the Act?

TAMBERLIN J: Yes.

MS MORTIMER: Yes. If your Honours could turn pledasegpage (iii), the contents
section and since it’s such a large Act for this parhpsubmission | am really
going to just work off the contents and take your Honoutkdaection if | need to.
The protective function which we submit is dominanthi@ objects, is dealt with in
chapter 2, protecting the environment and it is done throaghIPby the

imposition of a series of prohibitions in relation tatbers of national environmental
significance and that s why there are various refereincthe legislation to protected
matters and your Honours will see that particularlygantion 34.

The way this Act works is to protect subject matters whaletbeen identified to be
of national environmental significance and section 34 mdiasclear. And the
protection is delivered in the first instance by prohibitiaméch can be enforced
either through civil penalty provisions or through the injioxcprovisions of the Act
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and persons taking actions are relieved from thoseagrba relieved from those in a
variety of ways. They may be relieved because theyaking the action with an
approval under Part XV and that’s the part with whichwilebe substantially
concerned.

They may be relieved because they fall within ParcBges in which environmental
approvals are not needed and that is the part of thehaictontains section 38,
which is the forestry operations exemption, to whichlllmeed to take your
Honours, but there are a number of ways there, somvioh your Honours will see
from the contents, section 29 and following, implembatdo-operative
arrangement-kind of approach between the states ancthen@wealth. Another
way to avoid the prohibitions still in Part IV — no, Ithdraw that — in chapter 3 is
through bilateral agreements which is a free-standinpadetaind then we get to
chapter 4 which is the — if there is no other optiorafariding the prohibitions in
Part Il then a person needs to ensure there is nofreskposure to those
prohibitions, the person needs to go through the procesapter 4.

That process has three distinct stages. The fitseistage in Part VIl and this is
how — the language, in our submission, is not insignificdiis is the beginning of
how, in relation to the subject matter in Part Ill @@mmonwealth controls what
happens. The Commonwealth controls the taking of amnacto if your Honours
turn to section 67 there is a definition of what is atamled action, referring back to
whether the taking of the action is going to contravea 111 broadly. There is then
by operation of the Act itself another prohibition impshsehich is 67A, so outside
the scheme in Part Il there is a separate prohibitid7A on taking a controlled
action unless an approval is in operation, so that pitedn seems to contemplate
that there is no other statutory mechanism which aptaieslieve a person from the
Part Il prohibitions and therefore it's a reinforcemehthe control of the
Commonwealth over the taking of that action unlesspaisis complied with.

The triggering of the Commonwealth’s control is not onlyhe hands of a
proponent. The principal method in section 68, as younods will see, is that —
no, | will withdraw that. A method is that the pergmoposing to take the action can
refer it and if the person — | withdraw that also atadtshat proposition again.
There is an obligation to refer the proposal if thespe thinks it may be a controlled
action and another method, another trigger method, sei9ios that a state or
territory may refer a proposal, and a third method,j@edtO, is that the Minister
may request referral but if the person proposing to takeadttion doesn’t co-operate
then the provisions of section 70 operate to deem aakferhave been made, so
with or without the co-operation of a proponent atoackkely to have a significant
impact on a Part Il protected matter not otherwise pé&ethib occur, is going to be
drawn into this approvals process.

That, in our submission, is what the scheme of themkehds to achieve. Once it is

drawn into the process then the Minister — | withdraat.tirhere then commences a
detailed series of obligations, statutory obligations ascretions that twist and turn,

depending on the choices made along the process, batvery tightly controlled
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process in our submission. It includes right from thet $tn obligation to consult the
public and that is evident in section 74 subsection (3).

BRANSON J: Did you want to say anything about 72 subse(3igh)?

MS MORTIMER: No, your Honour, other than it is todeected in order to
define the taking of the action because as we wilixden we work through this,
action is a slightly difficult and ambulatory concepit will be necessary to give that
kind of information if we accept that.

BRANSON J: So that if the referral which may gitie time frames with which the
action is to be taken were to say well, we don’t propostart this action for five
years, that would be a matter that the Minister coul@ magard to in deciding
whether to move quickly or slowly, wouldn't it?

MS MORTIMER: Not in the choice of assessment approaachyour Honour, no.
In our submission, even if the proponent says well, wgatea long lead time into
this action, that is irrelevant for the choice ef d it is not irrelevant, it’'s marginally
relevant to the choice of assessment approach, beiteuskoice of assessment
approach is all about what are the impacts of theraotiothe Part |1l matters.

BRANSON J: | can see that's of course so and | dbirik speed could enable you
to say, “Well, we’ll do what would colloquially be dedmed as a quick and dirty
assessment here, because you want to start withittermamonths.” But it might
be appropriate, might it not, if there was extensiretio say, “Well, | think the
public will feel more comfortable with this if we takerere comprehensive
approach, even though a satisfactory outcome couldHievad by a faster
approach.”

MS MORTIMER: In our submission that is also likedylie an exercise of power
not for the purposes for which the power is conferred useletion 87. It's a very
tightly confined power, in our submission. So looking aetlikr the public in
general would like a slower process or not is also nojtiestion the Minister
should ask.

BRANSON J: Not necessarily, a process that inifaslower, | mean you
eschewed — and I’'m not questioning the propriety of youresgidlg — that 87(3)
limits what the Minister can take into account. If anidier can take into account
other things, what would stop a democratically electedst#nitaking into account
the views of the public, that they might if time is #gatle to them, want a more
lengthy and more public process.

MS MORTIMER: As we have submitted, your Honour, ohthe two purposes of
the power under section 87 is a procedural fairness kind pbper Now, if what in
making that kind of hypothetical decision the Ministereslly saying is, a
reasonable opportunity to be heard for the public for tinid kf action in these
circumstances should result in an inquiry, then thaniexercise of power for the
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purpose for which its conferred. But if it's — becausesasethere are those two
purposes, your Honour.

BRANSON J: I'm wondering if that could be right. Ilpuestion you to get the
benefit of your submissions while you're here, becahiseig an important matter. If
you had a proposal, the benefit of which to the natiosweay limited because it
provided little employment, little economic or other bénaffany kind and wasn’t in
any event going to take place, if at all, for five oryears you could imagine the
Minister saying, “Well, in this matter it would be unreasble to expect the public
to down tools and put a lot of effort into getting theibsissions ready and doing
the analyses they want to make in a short time fratevould be reasonable to
give them 12 months or so, there is no urgency here.

But if you have a proposal that’s likely to be of greational benefit if it proceeds,
but it will only proceed if it can proceed within a lindtémeframe, it wouldn’t be
unreasonable for the Minister to say to those concethedk, for this matter
you’ve really got to concentrate your efforts. If yoanwto put material forward
about this proposal you better get moving, you've got to qoidkly.” Surely that
must be proper. When is that improper?

MS MORTIMER: Your Honour, in my submission positithgit scenario involves
two different things. The first example is positing adesations that we would
submit are within the choice — the assessment proceisoaesecause it's about
what’s a reasonable opportunity to be heard. The secoitd poecisely what we
say is not lawful and that is that the proponenaysrgy essentially, “if you don’t
adopt this process quickly, this action is not goingappen.”

BRANSON J: | was putting to you that this would influemd®at was the model of
assessment, but assuming you've got a proper model.isTdvae that will give you
the information you need. You couldn’t be wrong to saytitmeframes are going to
be tightened up, would you, because of the national iapoe?

MS MORTIMER: Your Honour, so if the example is nodttthe imperatives affect
the choice of process, but having chosen the processpleeatives affect the setting
of time periods; is that the proposition?

BRANSON J: If the choice is sustainable that younttighten up the timeframes in
the national interest, leaving them as timeframesdaate met, but which would
require people to prioritise their conduct to give attentiothis ahead of other
things.

MS MORTIMER: Your Honour, the notion of what iseasonable opportunity is
such a broad notion that | can’t submit to your Honourttietwould be irrelevant

in deciding what'’s a reasonable opportunity. That is thst malleable concept; we
accept that. Now, | was taking your Honours to theetlstages in the decision-
making process and as | submitted this morning on the motangyrincipal
submission is that this is an act that assumes théileeva valid decision at each
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stage. So the first stage is the decision under seckipthe referral having being
made, the Minister must decide whether the action anaalled action.

That of course takes one back to the definition ineed@v. And there are two
things the Minister must decide, that question and theahngriovisions of Part I
are the controlling provisions. When | come a lithest to the 75(2B) ground | will
be taking your Honours more carefully through subsedtidpn(2) and obviously
(2B). That's the first stage. There is some provigioimat stage for other routes to
be taken than proceeding directly to an assessmentateaisd your Honours will
see that in divisions 1 — division 3 in particular.

So for some circumstances there’s the Act expressiyges that the Minister might
reconsider his decision before moving to the next stBge ht next stage, as it’s
headed, Assessing the Impacts of Controlled Actions] #nidk I've taken your
Honours sufficient in an outline form for that. Wey $laat that is a precisely
confined exercise, really looking, to put it another wanly at one side of the ledger.
The Minister is required just to look at the bad things. #ad is consistent with a
scheme which sets out to protect and to adopt the precauntiprinciple.

Having done that, the product of that process, depending @ kimd of
assessment is chosen, but the product in each casewilieport to the Minister and
your Honours can see that just through the content®sebat there is each of them
— each process, whether it's minimalist or inquiry dasentemplates that at the end
there will be a report, again on the relevant impaotghe Part 11l protected matters.
Once that has occurred the third stage is reached andnftake your Honours to
section 130 of the Act which imposes the general obligatiothe Minister to

decide whether or not to approve and sets out what tiegtioh that must be. Your
Honours will see under (1A) its prescriptive, but not elytipgescriptive. There are
time periods set, but the Minister is able to extend them

Each of them — and | just might make this point under {aR)about a series of
business days, materially not very different as batvikem, but ranging from 20 to
40. Bearing in mind that that time starts to run afierreport has been received. So
to take the two extreme examples, under an assessmegfeaal information you
may have only a matters of weeks or months befor&lihister is required to make

a decision within 30 business days. Under the inquiry psp@ inquiry may have
gone for two years and yet the Minister is still regdito make a decision within 40
days.

Describing the assessment process as requiring timelingssfanency, does in our
submission, somewhat obscure the contemplation tleaident in this section, that
some assessment processes might take a very longrignget still the Minister will
have to make a decision relatively quickly after itflsere is no overriding
requirement for fast or prompt decision making — welljll withdraw that. The
requirement for fast or prompt decision making — perhapspres a better word —
arises after the assessment process is concludedapBéhlat is a better way to put
it.
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The provision which — no, | will withdraw that, and whetake your Honours back
on the procedural fairness ground to the assessment pnocelitsle more detail

your Honours will see that it is in that process,Paet VIII process, that there are
statutory obligations imposed on the Minister to seek imou inembers of the
public. Once we get to the approval stage that is tranetbmto a discretion and
that is apparent in section 131A, so there is no fudb#gation in relation to
members of the community although in 131AA, which | wiglcareturn to, there is

an obligation in relation to the proponent, but whathave described as the broader
concept of procedural fairness in terms of obligatiag]lifound in Part VIII.

The decision whether or not to approve the exercise oépappears to be under
section 133 and | say appears only because 130 imposes anabkgat then 133
appears to confer the power. In subsection (1) to apnmoén subsection (7) to
refuse to approve. That exercise of power is accompéaygiednferral of power to
impose conditions in section 134, and is constrained dijosel 36 and the only
reason that | need to take your Honours to that Is/deecause in our submission it
makes good our proposition, the second principle souide fiem the text of partes
itself which makes good our proposition that the asse#tspnecess is much more
confined because one can see immediately that under sahgdgtthere are two
mandatory considerations there (a) 136(1)(a) mirrorsaatempacts and then there
is a much broader consideration, economic and soodts matters, which have
not been part of the Commonwealth’'s assessment @boesre left for a much
broader consideration at this stage by the Minister laaidig again in the text of the
Act, emphasised by subsection (2) which puts the assessapert, and that is
defined, you Honours, through section 528, the dictionaryseciion 130
subsection (2).

Essentially that’s the credited assessment procatthene has been a co-operative
state Commonwealth process then it’s that creatatentiti be generated from it. If
there has been another kind of assessment procesee tiealt with in BA, BC, C,
CA and D, so from 2(b) through to 2(d) they cover whiehas the applicable
outcome of the assessment process but it is obvioosy isubmission, that there are
a great deal many other matters aside from relevant is)ghat the Minister then
considers at the approval stage.

BRANSON J: Ms Mortimer, I'm sorry, this is to talgeu back, but there was no
direct challenge by your client, am I right, to the Mieis satisfaction under section
87 subsection (5)?

MS MORTIMER: There was, your Honour, because it agsound of review
before the learned trial judge through reliance on thadWr's reasons that the
Minister had asked himself the wrong question and thers@nae had — our
submission was that what 87(5) requires the Minister tig titnask himself whether
at the end of the assessment process he will hawsglmaformation to make an
informed decision and our challenge was that on a rgeadithe reasons what the
Minister had done was to say well, I'm already sa&@im going to have enough
information now. I've got enough, and therefore I'llitjghoose that process, so we
say it’s sort of leapt ahead but it’s not a challenge wWe are pursuing on the appeal.
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BRANSON J: All right. Well, if you don’t challengéat we have the Minister who
is satisfied, after considering the matters in subse¢8dwhich was what he was
required to consider, that the approach will allow himmetke an informed decision
whether or not to approve under Part XIV. What scopeeietleft for your
submissions on purpose?

MS MORTIMER: In a sense, your Honour, the arguménuaimproper purpose
of course involves an attack on the formation of Hagisfaction because it said that
it was — the satisfaction was formed for an improper gaep The satisfaction is
bound up with the exercise of the power and if the satiii is formed and the
power is exercised for a purpose extraneous, then tiséastion is impugned as
well.

BRANSON J: Well, perhaps let’s put it another wayhere in your notice of
appeal should I look to find the challenge to the satisfathat the Minister
presumably purported to have under 87(5)?

MS MORTIMER: Your Honour won't find it.
BRANSON J: Ohright. So - - -

MS MORTIMER: So, yes?

BRANSON J: - - - where does that lead us?

MS MORTIMER: Well, where it leads us, in our submissib our argument is
right and the power is exercised for a purpose thatiameous that must infect the
satisfaction because the satisfaction is not fornmdg an the basis of the purposes
for which the power is conferred, so the state of nivad the Minister reached must
be affected if the power has been exercised for a puthase extraneous to the
section. That doesn’'t mean, in our submission, tieethas to be an independent
challenge to the formation of the satisfaction. ©ae’'t — a decision maker can't
lawfully be satisfied of a matter if the — and exez@spower if the exercise of the
power is for a purpose that’s extraneous to that fuckvpower is conferred. The
two are bound together and that is why in our submissiotion® need an
independent challenge to the formation of the statetsfaetion.

BRANSON J: Well, subject to this, and it may notshging anything different
from what you were saying, but | just want to test it ssghon (5) authorises the
Minister to make the decision that you challenge ifswatisfied, after considering
the five matters set out in subsection (3) that abaroach will allow the Minister to
make an informed decision whether or not to approve undeXR4rthe taking of
the action.

MS MORTIMER: Well, your Honour - - -

BRANSON J: If he is so satisfied does his decisiometloeless crash because it
takes into account something else?
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MS MORTIMER: Your Honour, in my submission both 4éay 5 don't authorise,
they constrain. The power — in fact it’s not inemse a power, your Honour, it’s an
obligation is in subsection (1) and it must be governetdhé&ynatters in (3) and it's
constrained by (5).

BRANSON J: Even if he is so satisfied he can’t dmeitause he’s taken into
account something extraneous?

MS MORTIMER: His satisfaction will not be a lawfsatisfaction, your Honour,
because the purpose for which the power is being exersisedextraneous one. So
his satisfaction, however it's formed, will not bevfal.

BRANSON J: But I think — I don’t think that can behig The purpose of it is a
known purpose, it's a purpose to work out what method efkassent is to be
chosen. That’s what he’s doing. That’s his purposeisldBoosing the method.
Now, in choosing the method there are things thatlégitimate and illegitimate to
take into account.

MS MORTIMER: Yes, your Honour.

BRANSON J: Now, presumably the things that you compadiout you would
categorise as things that is illegitimate to take atoount, they are irrelevant
considerations in the technical sense. That is ittng to take them into account.

MS MORTIMER: Yes, your Honour.

BRANSON J: But subsection (3) says that if he’ssfiatl of the matters subsection
(5) says — if he is satisfied that he will be able ttkenan informed decision, which
is the critical thing, whether he can make an informexis@en. And if he is satisfied
that this approach will allow him to make an informed denigand he has taken into
account the things that he’s obliged to take into accoomtiithat going to fall on
your argument?

MS MORTIMER: Your Honour, in my submission it’s ddferent to the

impugning of the formation of a state of satisfactioany concept where that’'s a
statutory — in any context where that’s a statutoncept, because the formation — if
for example there was a different failure, for exéemthe Minister had failed to take
into account (3A), if he nevertheless said, “I am fatighat preliminary
documentation will allow me to make an informed deciSithrere’s an unlawfulness
about the formation of that state of satisfactiod ane doesn’t need to impugn the
formation of it directly, because it falls for alfae to take into account the relevant
consideration.

BRANSON J: Well, let’s test this by what'’s a ratlély hypothetical example
because they often can be helpful. Say you haveraissidn authority admitting
people to legal practice and there’s a requirement thgtribt be admitted unless
they’'ve passed the relevant academic qualifications aveltha relevant experience
and are of the right character. And the admissiohaaity says, “Well, I'm obliged
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to take these matters into account and I'm satisfiedo#drison has the right academic
gualifications, has the right practical experience arsdtha right personal qualities,
and therefore | decide to admit this person. On the bt looking at the next
person | consider the same things and | find that theg the right qualifications

and the right experience, but they are of the wrongacher. | don’t admit them and
I’'m very pleased about that because the person isveawavith red hair and |
actually prefer that women with red hair not be legatptioners.” It wouldn’t

bring the decision down would it?

MS MORTIMER: If that was an unlawful consideratiorvould, yes, your Honour.

BRANSON J: No, but the person didn't get admitted becthesedidn’'t have the
right character, not because they were female ordthtair.

MS MORTIMER: Well, that would require an analysistba evidence of whether
it was a substantial purpose for making the decision.

BRANSON J: No. Well, here we know what the - - -

MS MORTIMER: Your Honour, the plain fact is, in mylsmission, that making
out improper purpose in particular, or bias or those kiridgounds, is always
drawn from evidence and inference and not from the rea$ahe decision-maker.
The decision-maker doesn’t say — or generally — “I didrithis reason.” Where it
doesn't closely conform to the legislation. So thalysis in your Honour’'s example
and whether the satisfaction is impugned or not will ddpEn an analysis of the
evidence about whether a substantial purpose for refusiragithission of that
woman was really because she had red hair. Even thbegletision-maker has
said that, “I also don't like her character.”

BRANSON J: What I'm wondering is whether you're neg¢king to ask us to infer
that the Minister wasn'’t satisfied that the approachld/allow him to make an
informed decision, even though you don’t say so. Becilgewas satisfied that the
process would allow him to make an informed decision, iffedlt to see why it
matters that he additionally wanted to comply withma@etable that the proponent
thought was desirable.

MS MORTIMER: That, in our submission, will alwayslf@ be determined on an
analysis of whether it's a substantial purpose and Viilsether it's extraneous. It
may be that it’s not extraneous, that’s the respofglargument in which case we
lose.

BRANSON J: Well, is there any evidence that youmaint to independent of the
information that you say suggest a ministerial desir@tapty with Gunns timetable
that suggests that the Minister wasn’t satisfied thatasoach would have been
adequate to allow him to make an informed decision? @hthdidn’'t take into
account the matters identified in subsection (3)?
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MS MORTIMER: Well, they are — they would be differgmbunds on which to
impugn his decision, your Honour, in my submission.

BRANSON J: But nonetheless are there any such radttatr you can point to?
MS MORTIMER: Well, may | take that question on notigeur Honour?
BRANSON J: Yes.

MS MORTIMER: And I will certainly deal with it.

FINN J: You would have to go far don't you?

MS MORTIMER: Pardon, your Honour?

FINN J: You would have to find something beyond becausauifigok at the
reasons, you are saying that the reasons that arewghieh express all the
satisfaction, they're boiler plate in a sense, efdtatute - - -

MS MORTIMER: Yes, your Honour.

FINN J: They don't reflect the true purpose sougtig@chieved, but you're
effectively talking old fraud on the power talk, that thasver is exercised for a
purpose or a reason beyond or not justified by the powdr itse

MS MORTIMER: Yes, your Honour, but not in a bad fatnse necessarily.
FINN J: Well - - -

MS MORTIMER: No, your Honour - - -

FINN J: I'm talking in classic equity fraud on the pawerms, it’s got nothing to
do with bad faith, it’'s simply telling you whether a paowas been given, and it's
been exercised for a purpose that it countenanced.yduire saying it's been
exercised for a purpose that it's not been countedance

MS MORTIMER: That’s so, your Honour.

FINN J: In so doing you are saying the reasons givemat the Minister’s true
reasons, or do not exhaust the universe of the Mifedtele reasons.

MS MORTIMER: Yes, your Honour, we are saying that.

FINN J: There is another reason which is of sughificance that it's a dominant

reason. In so doing what you are saying is that sometkirgneous to what section

87 permits to be taken into account has been taken inbaistc@nd that results in a
fraud on the power.
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MS MORTIMER: Yes, your Honour, | accept that. tept that.

FINN J: But then that involves going beyond saying $jrtipat the Minister was
actually satisfied about all these things and oh happgicience | can also meet the
commercial imperative — accommodate the commercialriape of Gunns.

MS MORTIMER: Yes, your Honour.
FINN J: Because if that’s all you can show, you hgotnowhere.
MS MORTIMER: Well, we don’t succeed, your Honour, weeept that.

TAMBERLIN J: What you're saying is it's an operatparpose, it's not over and
beyond, it's not - - -

MS MORTIMER: Yes, your Honour, substantial is taaduage of the authorities
which we submit is correct, that’s right. And if wend get to that threshold then
we fail on that ground. That’s right, your Honourowy in terms of completing
what | wanted to say by way of submission and overvighink I've probably done
that and | want to turn — except to draw your Honours attemdi this and I'll be
coming to this perhaps this afternoon. After Part IX apgisothere is then another
part that’s relatively important to our 170C argument andstiRatrt XI which has a
number of — a collection of different provisions abaiat can happen in various
circumstances where changes need to be made in retatiom assessment of the
taking of an action. | will come back to that becailnsed are a number of
provisions in there aside from 170C which we say are reteva

| want to turn now, if the court pleases, to the grotmad toncerns section 75(2B) of
the Act and this is a considerations ground in short sanpthat the Minister
thought — our submission is the Minister thought he wasepted from taking
certain impacts into account by reason of the operafi@ection 75(2B), and our
submission is that he was not so precluded and he certainty mot have been so
precluded without engaging in a fact finding exercise thatith not engage in.
That’s a summary of the ground, and if we are righbunsubmission, that there
was a fact finding exercise that he needed to engage intordde out — or in order
to trigger 75(2B) and he didn’t do that, in our submissiorsaild succeed.

Now, the principal provision in section 75 is obviouslgtgm 75(1) and the
principal governing consideration is found in section 75(2atsbis stage when the
Minister is deciding whether it is a controlled actioud arhich provisions are
controlling provisions he is limited to, on the termsobsection (2), the impacts of
an action — | withdraw that, all adverse impacts efdbtion on Part Il protected
matters, and is precluded from looking at beneficial irtgpatthe action on a matter
protected. So there is a broad obligation that is thiédown by the exemption in
(2B), and before | develop the argument can | just take Monours to how it was
approached by the Minister and then | will develop tlgeisrent?
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And if | can you your Honours to two documents, the fgghe briefing note that
went to the Minister, and your Honours will find that ppaal book volume 3, page
1208. So this is Mr Early’s briefing note to the Ministefdse he made his
controlled action decision and his assessment decigibe.part about how the
impacts of the construction and operation of the pulpshiuld be assessed insofar
as timber harvesting are concerned is dealt with on p2@y# under the heading
Forestry Issues. Perhaps before | take your Honouhatpthere is reference on
page 1208 that is relevant. Inthe second last paragrapte beé heading
Recommendations, your Honours will see the briefing says:

Most public submissions received on the referral argued the proposal should
be a controlled action and that upstream forest harvesting operation should be
considered. The sourcing of wood to supply the mill from forestry plangati
under the Tasmanian RFA is not part of the referred actions, is exempt
assessment under the EPBC Act. Details, attachment C.

And that is, in our submission, a reference to certai@ywriter’'s understanding of
the operation of section 75(2B). Now, the next refegaa picked up if the court
turns, if the court pleases, to page 1213 and 14. So this tissngzad to be
attachment B to the briefing note, Summary of Key Issdesl your Honours will
see on page 1214 a heading, Forestry Issues, and the sectamts in particular:

The sourcing for the proposed pulp mill is exempt from assessment lieder t
EPBC Act given the protection already provided through the exhausti&e RF
process.

And our submission is that that is really putting a glds&¢2B) and how it works
in relation to the exemption of section 38. But itois broad a statement, although
that’s really the approach the Minister ended up adopt#mgl similarly, at page
1216 in the part of the briefing note that is summarisiegstibmissions that were
made, your Honours will see at the top of page 1216 thersusnmary of a
submission about the adverse impacts on threatened sifgoiegh the forestry
operations. And the response in the briefing note pdatiy says that:

...75(2B) prohibits consideration of RFA forestry operations in making a
decision on significance.

So it is put there as a blanket prohibition. And similaflypur Honours go down to
the fourth paragraph which is in the second bit of shadwg Monours will see the
submission summarised that the:

...impact of intensified forest harvesting must be part of the Commahnweal
assessment because of the adverse impacts on listed threatenesl specie

And the answer to that in the briefing note:
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This is not a relevant consideration because of the 75(2B) exception, eg
provided forestry operations are in accordance with RFA the rate or nafure
harvesting is not a relevant consideration.

And again, it will be our submission that that's a misersthnding of the operation
of 75(2B). Now, the next relevant reference in thefiog note is at page 1224
where, under the heading Forest Harvest, the authbrspMr Early, recognises in
the first paragraph that:

The logging operations are a consequence of the operation of the mill.

But goes on in the third paragraph to refer to the exemptisection 38 and then
again to 75(2B) in this language describing the effect of 75¢§2B)eing that:

The Minister must not consider any adverse impacts of any RFA jorestr
operations.

Now, that again is, in our submission, a broader prapadihan the one for which
75(2B) stands.

FINN J: Could you explain to me when the Act referaiidRFA forestry operation
what should it be taken as referring to?

MS MORTIMER: Yes, your Honour, | will take your Homa through that in just a
moment because one has to go from one piece ofdégisto another and then to
the RFA, so it is a cross-referenced term, so Itaide your Honours to that. Now,
the Minister’s reasons for decision appear in the sgopead book at page 1482 and
at page 1482 and 1483, the Minister sets out the relevant pros/isi the Act from
his perspective.

He then goes on to make findings on the impacts on Pgrtdtected matters, in
terms of the analysis for the present, if the coudgss, really without reference to
the downstream or upstream impacts in relation to figresid that is dealt with
instead at page 1487 to 1488 under the heading Other RelevardeZatisns at
paragraph 40. The finding is that woodchips required as feg¢defgulp mill will

be sourced from forestry operations undertaken in accaedaitic the Tasmanian
RFA and that forest products will not be accepted unlessate sourced from that,
and then the next sentence is the critical one:

Therefore as required by 75(2B) of the Act, | did not consider anysadve
impacts of forestry operations.

So it is a plain discounting of consideration of advargeacts of forestry operations.
Now, if I can take your Honours back to the Act to takeryidonours through the
argument we make about why that is an error, your Henoilirsee in section 75
subsection (2) - and | don’t understand this to be conts@ler that the notion of
impact until the end of 2006 was not the subject of any diefnin the Act but since
has been in section 5(2)(7E), not an exhaustive defiritibone that for the
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purposes of this case, in my submission, can be faimnsgrised as encompassing
direct and indirect impacts.

And again | don’t understand it to be contentious, certdiatyeen the appellant
and the Minister, that the harvesting of timber forrhk is an indirect impact and
but for 75(2B) just like the brining of water to feed thél,mould be something that
would need to be considered to see whether there wedaayse impacts on Part
[l protected matters. Section 75(2B), as | have subdjitterves out something
from the general obligation in subsection (2). And whearves out relevantly —
and your Honours need only look at 2B subsection (a) betiaaisethe relevant
one, 2B subsection (b) deals with areas that arekaoThsmania and are not
covered by regional forest agreement, but are coveredaby intended eventually to
be covered by one.

What subsection 2B prohibits the Minister from looking atrast adverse impacts of
any RFA forestry operation, that is the formulationpur submission, that the
briefing note adopted and that essentially the Miniséaradopted. He has, in our
submission, understood 75(2B) as imposing a prohibition orohounsidering any
adverse impacts of any RFA forestry operation and tesrda line after the word
“operation”, but the key part of the prohibition is whatres after that, in our
submission, it is only any RFA forestry operation to whicder division 4 of Part
IV, Part 11l does not apply. A shorthand way of undedir@gthat is to say, to

which section 38 applies relevantly.

So our submission is that this prohibition mirrors thetkhiexemption that is given
by section 38 of the EPBC Act and in order to understandithauld ask your
Honours to go to division 4 of Part IV, which commencea$ section 38. So your
Honours will recall that this forms part — these provisifome part of the division
that takes certain actions outside the prohibitionsaii I and the first one is
section 38, which, in our submission, is directed at tpessons who are
undertaking forestry operations because the undertakimdooéstry operation apart
from the section will be the taking of an action.

And if | can just sort of restate that, the undertakingroRFA forestry operation
will otherwise be the taking of an action for the pugsosf Part Ill. And this
provision delivers relief from the prohibitions in Partiflyou undertake that
forestry operation in accordance with an RFA, but ihatl it does. A similar
exemption is delivered in section 40 — and this is a stigjnession, but just to
explain the operation of sections 39 and 40 — for regiomseMRFAs were still being
negotiated but were likely to end up being negotiated. Sbntkethis legislation
was dealing with, not all regions had got their RFAsubiothe process and so 39
and 40 are all about delivering the same kind of protecti®8 dsr regions that are
not quite — haven't quite concluded their RFAs.

Now, it's important here to understand, as your Honouricdusinn, asked me what
is an RFA forestry operation and your Honours will isegection — it's defined in
section 38 subsection (2) by a cross-reference to themed-orests Agreement
Act. Now, I'm not sure if your Honours have a copyl@t® It ought to have been
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on our list of authorities and it wasn’t. If your Honslwok at footnote 26 of our
submissions, | will walk your Honours through how the dedin arises, but we've
set it out in footnote 26 of our outline of submissions.

Just to explain, if the court pleases, how that déimigets incorporated | start with
section 38(2). That takes you to the Regional Forestsefgents Act and in section
4 of that Act, part (d), the definition in the TasmanA is picked up, and the
definition in the Tasmanian RFA is what we have exé@din that footnote. So it's a
slightly tortured route to the definition but it is grd defined term. Pardon me a
moment. And although — | am just checking, your Honowefarb | make the
submission but although section 75(2B) doesn’t expresslg cedsrence itself back
to that definition in section 38, our submission is thatwt the term means in
section 75(2B) when one understands how the scheme takesdision maker back
to division 4.

So RFA forestry operation in (2B) means in our submissi@ngiven the definition
in section 38 which takes one to the RFA Act and thek tmthe Tasmanian RFA
itself ending with the substance in footnote 26. Whatdkénition encompasses are
a number of activities obviously, not just the harvestihtrees but stages of
activities for commercial purposes. In order to understiaadirnits of that
exemption in section 38 one needs to turn to sectiondPsection 42 is still part of
division 4, so when one is looking at the composite gghia 75(2B) any RFA
forestry operation to which under division 4 Part Il sloet apply and when one is
looking at what that means one has to look at sectiorBé2ause what section 42
does is to bring back in to the scrutiny of the Act, tle@eeprobably a number of
ways to describe it, bring back in to the purview of théhjtmitions in Part Il some
forestry operations.

So section 38 provides an exemption to a person undertakesjripoperations in
accordance with an RFA and then section 42 says,aoteffou do not get the
benefit of that exemption in three defined circumstancéou do not get the benefit
of that exemption if you are undertaking a forestry ajmaman a property included
in the World Heritage List. You do not get the benefithaft exemption if you are
undertaking a forestry operation in a Ramsar wetlaralyan do not get the benefit
of that exemption if you are undertaking a forestry ajmardhat is incidental to
another action whose primary purpose does not relatedstifg.

FINN J: Can | just interrupt you again, this is s@ah understand this? First, is one
to assume that the Regional Forest Agreements Adt @sntains some form of
environmental protection regime?

MS MORTIMER: The Regional Forest Agreements do tyaty Honour.

FINN J: Right.

MS MORTIMER: The Act doesn't, the Act is a pieceGdmmonwealth legislation

that gives Commonwealth recognition to the fact of thetsEgovernmental
agreements. It contains a mirror provision to se@®but it doesn't itself deliver
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the protection for the environment. That, under the sclwdriee RFAS, is said to be
delivered through the terms of each Regional Forest Aggeeitself. So there is a
Regional Forest Agreement between Tasmania and thenGowealth - - -

FINN J: I'mtrying to make sense of what the exceptmthe general exemption is
that goes beyond why you would exempt these particulaggthiinhere is some
environmental protection regime in the agreements theesel presume section
6(4) of the agreement has some bearing on what thisabalt, although in the
absence of having a copy of it | haven'’t the vaguest ided that part of the section
means.

MS MORTIMER: Of the RFA Act, your Honour?

FINN J: Section 42 when it says section 6(4) of thgi®nal Forest Agreements
Act - - -

MS MORTIMER: Yes, your Honour, that is the mirfmovision of section 38.
FINN J: Right.

MS MORTIMER: So what that is picking up for the saf€ompleteness, is a
mirror provision in the other piece of legislation kig expressed in the same terms
as section 38, so the exemptions that are recognisee Acthdon’t apply in three
factual situations.

FINN J: Yes, and can | ask you another question?sdmy, I'm just trying to
understand this.

MS MORTIMER: No, | understand.

FINN J: Relative to legislation and agreements l'seseen there are obviously
principal reasons why it would be inappropriate to leave estibp the general
exemption in section 38 the three specified situatiosgation 42. Is that a correct
inference for me to draw in the absence of a statute?

MS MORTIMER: Well, I'm afraid, your Honour, the stiéé won't tell your
Honour any more.

FINN J: No —oh, the agreement, no, the agreemevtias | am getting to. The
agreements have forms of environment protection whichatradequate, sufficient,
appropriate to or directed at the sorts of environment pioteittat might be
necessary if we wee — I’'m simply trying to understandctiv@ext of section 42.

MS MORTIMER: Yes, your Honour, yes, your Honour. IWeand it’s a critical
issue. The answer, in our submission, is differenAfand B to what itisto C. A
and B, in our submission, reflect a legislative decisionto surrender supervision of
forestry operations to the processes in the RFA; for
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TAMBERLIN J: Because they are of very special sigaifice?
MS MORTIMER: For very — for two - - -
TAMBERLIN J: Exceptional international significance.

MS MORTIMER: Two matters and only two, of the skat obviously there has
been a legislative judgment made that they are ofcpéati significance and any
forestry operations that are occurring in that shootdyet the benefit of the section
38 exemption. Section 42, in our submission, which we subrttie relevant one, if
any, on the facts here, reflects a different legiggudgment and that is that where
you have another action which does require assessmensbata a controlled
action, and you are looking at the impacts of that actias — if the primary purpose
of that action doesn’t relate to forestry, that is something else, but the impacts of
the action will be felt in the forests, the Act meg&s supervision through the
approvals process and that is because in a policy sermag, submission, the
exercise may be very different.

The one by one undertaking of an RFA forestry operatiamggato a coupe and
logging it, is precisely the subject matter that is prtetkby regional forestry
agreement. There are management prescriptions, tieeti@isaand that. If you are
taking a different kind of action that requires harvesbf trees, you are looking at a
different kind of impact. You'’re not looking at a coupe byjge, you may well be
looking at, as in this kind of case in our submissiathoalgh we accept that was a
matter of fact for the Minister had he got to it, a gldi@vesting of a certain
volume of trees from a variety of sources over a gad the impact of that as
opposed to a coupe by coupe logging, is a very differentiqnest

TAMBERLIN J: But you would have different transpotiusitions too if you're
looking at — say, a pulping operation as opposed to iglgtiavelling operation.

You would have the transportation of the timber to a@ar place. I'm just saying
that it is different - - -

MS MORTIMER: It is very different, your Honour.

TAMBERLIN J: - - -from looking at it as a sort flling operation on its own and
when you’re looking at something in conjunction with @éapulping operation you
have got transport considerations are one thing tha¢ ¢ommind. There may be
other things that - - -

MS MORTIMER: Well, you've got volume, your Honour.

TAMBERLIN J: - - - and they are more specific be@iigou're just felling, if
that’s the exercise, | don’t know if that’s what tlegipnal — the forestry agreements
relate to, just the felling and the clearing and the impéthat, but when you are
considering it as incidental to a specific operationgmeed to say simply cutting
and sending it overseas in its basic form just in,lgga do have quite a different
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approach and there may be something in what you are saprag’s all I'm
suggesting.

MS MORTIMER: That’s right, your Honour. There i8 ## another way to put it is
that there is no derivative protection from section@8&lifferent kinds of actions
that need timber harvesting and therefore the impadisbér harvesting need to be
considered. Section 38 is a protection given to thoseandgoing into the forests
and conducting RFA forestry operations and what secticgud2ection (c)
recognises is if you have another action whose primaryose does not relate to
forestry and the Minister in this appeal concedes the pulgsmm that category,

then if the forestry operation is incidental to thetian it doesn’t get the protection
of division 4 and therefore 75(2B) doesn’t operate. Nbere - - -

TAMBERLIN J: Justin - - -
MS MORTIMER: I'm sorry, your Honour.
TAMBERLIN J: No, sorry, go, finish off, | interrupteay.

MS MORTIMER: We accept there are at least two questad fact involved in that
— or three. Is there another action; is the prinpampose of that other action not
related to forestry, and is the forestry operationdiaial. When that is looked at in
detail a number of different outcomes are possible.d@/eot have to go as far, on
this appeal, as persuading your Honours about what thenositwbthat deliberation
ought to be. The Minister didn’t engage in it. The Marshisunderstood 75(2B)
and thought it was a blanket exemption for all forestiyRFA forestry operations,
and therefore just shut it out.

He did not look and he needed to look at the operatiseaifon 42. That is how the
considerations argument is put. And because it's a veay discounting by the
Minister, in our submission, looking at the very plaingaage, the qualification in
(2B) subsection (a) which is what's been ignored inbitiefing note and ignored by
the Minister, the exercise of looking at 42C and askihgtiher that’s this situation
had to be undertaken before the Minister could discountrtpadts of the forestry
operations.

BRANSON J: Did you have a question?
MS MORTIMER: Sorry, your Honour.

BRANSON J: There is not a suggestion here is thepotantially two categories

of forestry operations. It's obviously a debate abchatWorestry operations that are
incidental to another action actually means, but you aondrstand for example if
this mill were to be built in the middle of a foresich that a series of trees had to be
cleared to allow the footprint of the mill to be expb$er the building of a mill, that
would be | think a forestry operation plainly incidentahtether action, wouldn't it?
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MS MORTIMER: No, your Honour. In our submission thatuld be part of the
action. And that’s exactly this situation, your Honotihe clearing of the site for
the pulp mill involves in part cutting down trees. Nowjthaot incidental to the
action it’s part of it.

BRANSON J: So you don't make a complaint that theistier didn't give
consideration to that.

MS MORTIMER: He did, your Honour. He did look at thepgwt of the cutting
down of trees on the site in which the pulp mill is éodoiilt and he only looked at
the impact to threatened species that were found orit¢helshe had looked — and
this is what the briefing note — the submissions thatwarergrised in the briefing
note point out — if he had looked at the impact of foyesperations that feed the
mill, he would have had to look at the impact of theeatl species in those forests
and he didn't.

BRANSON J: You accept that there are two sorthiofys that fall within the
definition of forestry operations, or at least twithat is those that actually had to be
undertaken to get the mill up and the wider considerations.

MS MORTIMER: Well, there might be nice question, yblamour, about whether
the clearing of the site is an RFA forestry operabiecause it may not be harvesting
for commercial purposes, it’s really cutting trees dowryau can put a pulp mill on
it.

TAMBERLIN J: It depends how wide you interpret commarpurpose, | suppose
the pulp mill is a commercial purpose.

MS MORTIMER: Well, it could be, your Honour, it couleé bnd that’'s why | say
it's a nice question, but there’s no issue in this prooged- -

BRANSON J: About those ones.

MS MORTIMER: - - - about those ones. And thatiswit really arises under —
and it’s really the second category.

BRANSON J: Allright. So is it the argument being pwtyour client that the
impact on forestry operations is not that trees tbatdn’'t have been harvested for
commercial purposes will be harvested, or that treddwilaken from different
places than otherwise, they will be taken more qujdklthat right?

MS MORTIMER: Your Honour, the range of factual medtéhat would have been,
in our submission, taken into account is large. You’ve ggutas about volume.
You've got issues about location. You've got issues altmukind of forest. What
your Honours will see in the referral is that the pr@pasthat some be harvested
from plantation, some be harvested from native forB®w, obviously when one is
looking at Part Il protected matters of threatened sgetiarvesting from native
forest is likely to have a different impact from hastneg from plantations.
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BRANSON J: But they are native forests that waren to be harvested in any
event; is that right?

MS MORTIMER: Yes.
BRANSON J: And plantations that were open to bedgted in any event.

MS MORTIMER: Yes, your Honour, that’s right. Stsihot — open to be
harvested — there’s a live issue and there would haveablaanissue, in our
submission, about volume and rate and choice. So tfataw through on our
argument if 42C applied, one of the things that the $tmiwould have been entitled
to look at was whether, for example, he ought to puihdition on the approval, if
he got to that stage, about the amount of native fdrasshould be harvested versus
the amount of plantation that should be harvested bet&usad ascertained that
there was an impact on threatened species and that wang to avoid it, or minimise
it.

BRANSON J: What is troubling my mind is this possibility ahiyou might well
say is not this case at all, but if all of the forgstperations that could be envisaged
to follow the establishment of this mill would have taldace, absent the mill, but
the timber put to a different use: for example, plankingomnething of that kind. It
would be hard to say that the forestry operations weidental to the mill wouldn’t
it. Inasmuch as they were forestry operations tlmtldvhave taken place in any
event.

MS MORTIMER: That depends, your Honour, on the timing.
BRANSON J: That’s why | am raising with you what-- -

MS MORTIMER: Assessing the notion of incidental, ur gubmission, in 42C
presupposes that the other action is occurring.

BRANSON J: That is right. That’s why I’'m explogimwith you - - -

MS MORTIMER: So it’s not looking at what is happening riawhe forest and
whether that would have happened anyway, that’s not theiqud&C poses. 42C
starts with the assumption that the other actiomésizing and asks from that point
in time are the forestry operations incidental toSb then the question is are those
forestry operations liable to happen in connection withaturally appertaining to,
that’s the Macquarie Dictionary definition of “incidentar.

BRANSON J: Could I say for myself — just speaking fosaif that if it were the
case and | don't suggest that it is, but if it weredéiee that the actual forestry
operations would be completely unchanged because theaahibeen built, simply
that the end purchaser of the product of the forestryatipes had changed, it will
take a lot to persuade me that those forestry operdtahsuddenly become
incidental to the action of building the mill.
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MS MORTIMER: Well, your Honour, yes, that’s a pddsioutcome on the merits
looking at the application of incidental. What wasggput to the Minister in the
submissions was that there was going to be a substiacti@ase in harvesting.
Now, that’s a contentious fact. Gunns says thatishecase, but the Minister never
got to decide that and it might be, your Honour, thatheagone through that
process he might have, after examining all the mateaahe to precisely the same
conclusion that your Honour has come to, that it'spnoperly characterised as
incidental because I'm satisfied on the material befiagehat there isn’t going to be
an increase in harvesting. That is a merits-baseadmeatdf he had taken the proper
approach to 75(2B), but, in our submission, he didn’t get ampwniear that. He
simply saw 75(2B) as a blanket exemption for all RFAdbgeoperations. That's
the jurisdictional error.

FINN J: Could I ask you two questions; the first okadw is a perfectly silly one,
and that is there’s obviously not any extrinsic matevhich would cast any light at
all on what section 42 might mean?

MS MORTIMER: Section 427
FINN J: Yes.

MS MORTIMER: | don't believe there is, your Honobot we will check. We
will check. | don't believe there is.

FINN J: I'm more interested — | have no doubt whatsecond reading speech will
contain, if anything, but is there any series of governaleaports of any variety
that inform this legislation?

MS MORTIMER: Your Honour, there were a mountainegorts that informed the
conclusion of the regional forest agreements, |tkmdw that there were any
particular reports that informed the drafting of these gioxs.

TAMBERLIN J: It seems odd, doesn't it, because yould@xpect there would've
been some discussion as to why the World Heritageahistthe list of wetlands were
given special treatment, why it was thought perhapsttheats inadequate by the
regime?

MS MORTIMER: Your Honours, as | stand here, I'm awtare of any, but | think
that’s the second task we will take away with us.

FINN J: Can | ask you a second question; the foregteyations are incidental
from other action whose primary purpose does not raddteestry, not to forestry
operations.

MS MORTIMER: Precisely, your Honour.

FINN J: Now, can it be said that the primary purpdsd® pulp mill can properly
be described as relating to forestry in that if you dbaite a forest you don’'t have a
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pulp mill, what is involved is the conversion of a trea series of — well, forests into
pulp, absent one, you don't have the other?

MS MORTIMER: That so, your Honour, but the languagd2g@ is careful and it
talks of a primary purpose.

FINN J: 1 fully appreciate that.

MS MORTIMER: And we submit the primary purpose of a pui isthe
production of pulp and forestry does in its ordinary meanmgur submission,
mean something different to forestry operations. Forestjain according to the
Macquarie Dictionary — | will hand your Honours up in a matriee two definitions
we have for incidental and forestry — means the scianderactice of planting and
taking care of forests. Now, is the primary purpose milp mill the science and
practice of planting and taking care of forests? WWas a question for the Minister.
It may have met with more than one answer. lbistotally — it may have met with
more than one answer and therefore it was somethadnéhneeded to consider, and
we understand that that part of section 42 is the subj@ct@ncession by the
Minister.

TAMBERLIN J: Sorry, what, that it’s incidental?

MS MORTIMER: No, not that it’s incidental, that’'s nbyt the construction and
operation of the pulp mill is an action whose primaryppse does not relate to
forestry.

BRANSON J: Was he obliged to consider it or simplytgetright answer?

MS MORTIMER: Pardon, your Honour?

BRANSON J: Was he obliged to consider it or simplytgetright answer? This is
not a factor he had to take into account for decidimgesbing else, is it?

MS MORTIMER: Yes, your Honour, because the princgdaigation is in section
75 subsection (2) to consider all adverse impacts ofdii@neand carved it, that is,
all adverse impacts of the construction - - -

BRANSON J: But what is a relevant adverse imp#sta question of law, isn’t it?

MS MORTIMER: What is an adverse impact is probabigieed question, your
Honour.

BRANSON J: Inlots of things it doesn’t matter if ydon't think it through
properly provided you get the right answer. I'm wonderirgis isn’t such a thing.

MS MORTIMER: Just like the water supply for the mitl,our submission, the
wood supply for the mill was recognised, the harvestingeefstfor wood supply to
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the mill was recognised to be an impact and was shurdyibecause of section
75(2B). There was nothing - - -

BRANSON J: Because someone took a particular constnuzt the section. They
are either right or wrong about that. If they gotiibmg then there will be a
problem, if they got it right will it matter that theiMster didn’t think it was correct?

MS MORTIMER: If the construction is right — no, Ithdraw that.
TAMBERLIN J: Are you saying he didn’t address the prolflem
MS MORTIMER: He didn’t address the problem.

BRANSON J: Maybe it didn’t have to be addressed asupporting staff told him
they were either right or they were wrong.

MS MORTIMER: Well, that’s the whole issue, your Ham.
BRANSON J: ltis.

MS MORTIMER: But the issue is what does (2B)(a) me&tt®v broad is that
carving out?

BRANSON J: Well, that's a question of law, your Hano
MS MORTIMER: Yes, your Honour.

BRANSON J: You are obligated to get the right answetathink it through
properly.

MS MORTIMER: No, your Honour, the Minister is obligedapply the provision
firstly to understand it correctly and then to apply it cctiyeand to take those steps
required the Minister to look beyond section 38 wher#dbeaMinister did was to
look at section 38. That's the argument. We are not stibgniand in our
submission we do not have to reach the stage of persuadirgpthit about whether
42(c) in fact inevitably applied. Our submission is thatehare several not easy
guestions of fact involved in that, that the Minister tado through in order to
understand whether he needed to look at the impact ofrfipgserations or he
didn’t. And he did engage in that exercise. That’s tmsubmission is put, if the
Court pleases. And, your Honour, | have referred tiace concession by the
Minister and it’s in paragraph 21 of the Minister’s subnoissiwhere the Minister
says:

It is true that the proposed pulp mill is an action, the primary purposénhath
does not relate to forestry.

MR UREN: | wonder if in this context | could indicdteere is certainly no
concession on the part of my client in respect toiisate. And while | am on my
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feet, the bench referred to the question of an expglanatemorandum or something
of that sort. His Honour has referred to one in pa@gi®1 of his judgment which
does contain a matter which is pertinent to section 75(2B

BRANSON J: Thank you, Mr Uren. Yes, Ms Mortimer.

MS MORTIMER: If I could just hand up those two Macquarie

FINN J: Section, para — which number?

MR UREN: 101 of page 1784 of the - - -

FINN J: Could you give me the paragraph number?

MR UREN: Paragraph 101.

FINN J: 101.

MR UREN: Yes, at page 1784 of volume 4 of the appeal book.

BRANSON J: Are you moving now to something entirely nsig,Mortimer?

MS MORTIMER: No, your Honour, before | wrap up on thisgrd | need to take
your Honours to the judge’s reasons and identify the ,earat | understood your
Honour Justice Finn’s question to be about material okiagr the explanatory
memorandum.

FINN J: It was, it’s - - -

MS MORTIMER: Butin any event - - -

FINN J: - - - but this is very illuminating.

MS MORTIMER: Well, your Honour, it is our case ifty@ook at the last sentence.
If these sections, that is section 38, do not applyusecaf section 42 then the new
75(2B) inserted by this item does not apply. That's our cAsé. the error that the
trial judge fell into, particularly in paragraph 104 of his oris reasons, was
simply to dismiss section 42. It seems, with the gsgatspect to his Honour, that
he hadn’t, in our submission, understood how section 42 egersithen his Honour
says about four lines in paragraph 104:

The focus is on an action which is a forestry operation.

That is true at the start of section 42 and then hisoHiosays:

For current purposes the action is an action of a construction and operation of

the pulp mill, consequently section 42 is not relevant.
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That'’s just ignoring (c); it's ignoring the whole apdon of (c). Now, | propose —
your Honours, | was about to turn to the second grountlpselc70C, would that be
a convenient time?

BRANSON J: It probably is subject to this: | thinkvibuld be useful to explore
how the appeal is going so far as time is concernaxyv tHuch longer do you expect
your submissions to be, Ms Mortimer?

MS MORTIMER: Well, | have to deal with 170C and procedtaahess and it
may be because of the interaction between myselfrentdench that | don’t need to
say terribly much more about improper purpose, so | maylstance really have
just the two grounds to go through and I will comfortailysh that in the morning,
your Honour. Possibly before the luncheon adjournment.

BRANSON J: All right. Dr Perry, you have had thenéfit of the introduction of
Ms Mortimer, how long do you think your submissions wilPbe

DR PERRY: | would anticipate, your Honour, that timyuld be about two hours,
possibly a little longer.

BRANSON J: Thank you. Mr Uren, you will have the Héra two people going
ahead of you?

MR UREN: Yes, possibly two hours or a little less.

BRANSON J: Yes. So it would seem likely that it wibbk unlikely to finish
tomorrow, we would finish Friday morning?

MS MORTIMER: | think that’s a fair assessment, yblamour.
BRANSON J: Very well. Thank you very much.
MS MORTIMER: If the court pleases.

BRANSON J: The hearing will resume at 10.15 tomorrawynimg.

MATTER ADJOURNED at 4.14 pm UNTIL THURSDAY, 18 OCTOBER 2007
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