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BRANSON J: Yes, Mr Uren?

MR UREN: If the court pleases, | wonder if my leatrieend Dr Perry could
inform the court of one or two small matters?

BRANSON J: Dr Perry.

DR PERRY: Thank you, your Honour. There were just tmatters, one of which |
said | would follow up for your Honours. First, at page 10theftranscript | said
I’d give the court the reference to the evidence of Miykan the way in which the
department carries out the assessment process, asddhad at appeal book,
volume 1, page 109, lines 20 to line 46. And the second pointhatgour Honour
Justice Branson asked if | could identify where a r&&in | mentioned was found,
and that was that the Minister could only stop the clel&re he believed that he
needs further information. | must apologise to it | was incorrect and | just
wanted to clarify that there was no such restriction.

BRANSON J: Thank you, Dr Perry.
DR PERRY: Thank you.
BRANSON J: Yes, Mr Uren?

MR UREN: If it suited the court’s convenience, weuld deal with the issues in
the following order: firstly, the section 75(2)(b) poirgecondly, the 170C(4) point;
thirdly, the improper purpose point, and fourthly, underrhtural justice point.
Going to the first point, that’s the 75(2)(b) pointe th | wonder if we could take the
court to section 75 itself, and section 75, subsection (jdes that :

If, when the Minister makes a decision, it's relevant for higptwsider the
impacts of an action.

And then there are subparagraphs (a) and (b), and subg@j{mnis subsidiary to
subsection (2), and it provides that:

For the purposes of subsection (2) —
Sorry, (2)(b) I meant —

that without otherwise limiting any adverse impacts that the Minmstest
consider under paragraph (2)(a), the Minister must not consider any adverse
impacts of any RFA forestry operations to which, under division 4 ofiYart
Part Il does not apply.

Now, when one looks at the definition, or what isidaibe the definition of impact
in section 527E, which doesn’t really define impact — whdbés is define the

extents — define the circumstances in which an impdicbeva cause, or an action
will be a cause of an impact. The word “impact” we unde to itself still bear of
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the meaning which was given in the Nathan Dam case (2000R24. That is
the Minister for Environment v the Queensland ConsemaZiouncil.

On the question of causation, the law has changed $iatedse, and section 527E
has been introduced, and we think that rather goes tpudstion of cause, if | may
so describe it as such, rather than the question ofimipaict actually is. It's when
something is the impact of an action which that deatls. wstarting then, it does
appear, when one looks at section 527E, that the advepseti of an action, and
thus also the adverse impact of an RFA forestry operainay be what the action
itself does, which may be cutting down trees. That mighan action which has a
direct impact on a threatened species, or it may-be -

BRANSON J: You mean clearing the site for example?

MR UREN: Yes. | mean, you may have an argument abbether the impact is
actually the lack of food which causes the species tmdhether the impact is the
cutting down of the tree which causes the food not tihdse, or something of that
sort. But in any event, one could say that the advergadts of an action are the
direct consequences and are also the indirect consepgmoviding the indirect
consequences satisfy the description in 527E(2), or s¢étsfyriteria in 527E(2).

So an action can have an adverse impact through a dreemts, and the chain of
events can include an RFA forestry operation. Sofah RRrestry operation itself

can be an impact, and it can also be something in a ohavents from another
action which gives rise to an adverse impact. Nowhai case, in accepting that one
event in a chain from another action may be an Riéstry operation itself, the
impact on the species will be, in effect, the impaEdivo actions, are not acting in
parallel, but acting in a chain. One will be the nomARG&Testry operation. On the
argument which is put by the appellant, we think, that woelahlthis case the pulp
mill; and the other would be the RFA forestry operattiself which would be said

to form part of the cause or chain.

So you could have an impact on the species which is imfarhpact, according to
the definition, of two actions: one being an RFA &bng operation. But if, however
it's the case that the impact is an impact of an R¥tAstry operation, either directly
or indirectly by virtue of its part in the chain under 52{#te, impact is to be
excluded from consideration under 75(2)(b). That’s beciusée fact an impact of
an RFA forestry operation. So it doesn’t mattet'sfalso the impact of something
else. And so even if, as is likely in many cases,tti@tmpact is also the impact of
another action, through the operation of 527E, under 75(R)tl)st be excluded if
it falls within the description also of an adverse impd@n RFA forestry operation
to which Part Il does not apply because of division 4.

So you can have multiple causes, as it were, but provilatgone of them is an
RFA forestry operation within the meaning of 75(2)(b), yaistmot consider that
adverse impact, no matter that there are other catifest aimpact, which constitute
actions within the meaning of the Act. So it’s only neagsfor 75(2)(b) purposes
to ask: is this alleged impact an adverse impact offah fBrestry operation to
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which under division 4 of Part IV, Part Ill doesn’'t apply doesn’t matter if the
RFA forestry operation is not the relevant actiontf@ purposes of a referral or an
approval. It only has to be an adverse impact on a f@festry operation itself.

BRANSON J: Mr Uren, | can understand your clienttgiiast in having this
section interpreted very widely, but does this submisaaidress anything put to the
court by Ms Mortimer?

MR UREN: Yes, it does. Ms Mortimer’s view is thhe two — well, sorry, | will
go back a square. |think the grounds of appeal say that thstédishould have
concluded, or he did not take into account the question ethehthe RFA forestry
operation was one to which Part Il didn’t apply.

BRANSON J: | thought that was because of somethifam 1V, division 4 of
chapter 2.

MR UREN: Yes, that’s in section 42, but the roaddotion 42 and 42C and its
application is in fact through 75(2)(b), which is why wetgdt first, and why it is

put that the Minister’s decision was in fact perfectiyrect on the findings which
the trial judge made, and also on the evidence which wag,gdecause the Minister
— sorry, on the findings which the Minister made, becausdindings which the
Minister made, which appear at 1487 to 1488 of the appeal boskhaighis was
an RFA forestry operation conducted in accordance Wwélptovisions of an RFA.

BRANSON J: | rather understood Ms Mortimer to say thaatever 75(2)(b)
means didn’t apply here because of section 42.

MR UREN: Yes, but once you — it's necessary to ladkatrue meaning of
75(2)(b) and its operation to see what 42(2)(c) applies tbthat’'s — so we're
getting to 42(2)(c), but the doorway to it is 75(2)(b). Nben, if | could go on. If
then 75(2)(b) operates to exclude the impact — | will gik lsasquare. 75(2)(b) then
operates to exclude that impact from consideration whesidering the impacts
which have to be considered under section 75 subsection (2)

Now, the RFA forestry operations which are identifiedwbich are referred to, are
those which are identified in Part IV. Now, they mentified in Part IV for another
reason, not — in other words what section 75(2)(b) doksilds on the identification
of particular forestry operations in Part IV. Paft however, doesn't exist for the
purposes of section 75, 75 builds on what Part 1V referé\tml what Part 1V refers
to, relevantly in section 38, is an RFA forestry operathat is undertaken in
accordance with an RFA. And it says that Part llisdoat apply to RFA forestry
operations undertaken in accordance with an RFA, argegoently there is no
prohibition under Part Il in the conducting of an RFAefstry operation which is
undertaken in accordance with an RFA.

And the Minister’s finding was, as we’ve mentioned, thase particular RFA
forestry operations were in fact undertaken in accomarnit an RFA, and that the
sourcing of timber was from that operation. It is not satgge as we understand it,
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that the RFA forestry operation itself is in facthuit Part Il — sorry, is in fact not
within Part Il because it is excluded by Part IV. Inesttvords, it seems to be
conceded that the cutting down of the trees itself fadt an RFA forestry operation
that is undertaken in accordance with an RFA to whichIRaloes not apply. Now,
accordingly, from our — in our submission, once you pictteat the RFA operations
themselves, to say the cutting down of the trees,tiamaction that Part Il
prohibits, then their impacts are not to be considereth@®purposes of an impact
assessment of any action under 75(2)(b).

So this is — | mean, those cutting down of those traesbt been argued not to be
an RFA forestry operation to which under division of PdrtPart Il does not apply.
Otherwise you could stop the cutting down of the trédbat seems to be put is that
for some reason, because the cutting down is alsosgoence of another action or
part of the chain of events leading from another adtomhich approval is sought,
that for some reason things change, but they donltyodl have to do is ask yourself
is the thing — is the adverse impact alleged, which ieffieet of the species, an
adverse impact of an RFA forestry operation to whietien division 4 of Part IV,
Part Ill doesn’t apply.

And if it is the case, as it must in our submission tat, the cutting down of the
trees itself is an RFA forestry operation that isarteken in accordance with an
RFA and no one seems to be asserting that it’s ndttteen it is excluded — sorry, it
is something to which section 38 applies and thus is excludedtfre operation of
Part Ill. Being excluded from the operation of Parthi Minister is under
75(2)(ba) precluded from considering its adverse impact. & yiyu accept that
the operations themselves are not illegal, if the Rpérations are not illegal, they
cannot be considered as the adverse impacts of any otioer. act

FINN J: Just so that | can understand what you araegagie you saying
subdivision (c) of this division has no application vewer in the - -

MR UREN: In this case, in this case.

FINN J: So even though subdivision (c) does tell yoemne limits of Part Ill, i.e.
when Part Il does not apply, and when that same famsulsed in (2)(b) you
simply ignore it?

MR UREN: Yes, we do for these purposes, because ibe@ccepted that the RFA
forestry operation itself is the — is what is in taisal chain leading to the impact, if
it's not it must — it must be something that is excludedhfPart 11l by section 38.
Now, we don’t understand it to be argued that the RF&stoy operation itself could
be prevented by virtue of the fact that it is an infringatrof the prohibitions in Part
[ll. Once that — if that is accepted then if the itpa an impact of that action, it is
excluded from operation. Now, we have an alternative -

FINN J: Now, can | ask you a follow up question. Asswmou decided that you
weren’t going to have subdivision (c), you simply hadl3&@aying subject to section
42, Part Il does not apply to, what?
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MR UREN: Well, Part lll doesn’t apply to certain soof things. But if the RFA
forestry operation itself is the — sorry, if an RFo&dstry operation which is not itself
attacked as being illegal is the cause of the impaat,itheur submission (2)(b)
excludes it, and that is the answer. Now, the — what -

FINN J: | am just trying to work out at the moment hgw interpret - - -
MR UREN: Yes, what has to be — see what - - -
FINN J: - - - subdivision (a)?

MR UREN: Is what the — what the appellant would haved would be to also
argue that if the pulp mill uses wood from the RFA ftmesperation, because of the
operation of 42C, the RFA forestry operation itselbdscomes illegal. Not only
the pulp mill is illegal but the operation is illegal aslMbecause it would be said
then the RFA forestry operation which before the pulpwas perfectly legal, after
the pulp mill became illegal. Because it would have tdba said that 42 operates
to make the RFA forestry operation incidental to anodloion whose primary
purpose does not relate to forestry, and that being #eetbha operation itself would
become unlawful because it would not be one to whiclose88 applies.

FINN J: But is that saying no more than that whkese are a composite of impacts
for the purposes of a particular action, what is dlag the composite of it and not
just the parts of it?

MR UREN: Right.

FINN J: It doesn't mean the RFA timber can’t be usedther purposes. You are
assessing this action with this composite of impacts.

MR UREN: The — one looks at the RFA forestry operatithemselves it is not a
guestion of the — no, | will go back a square. You loakatRFA forestry
operations themselves, if it is said that they are # fiais proved that they are
incidental or another action whose primary purpose doesate to forestry, then
section 38 does not apply to those operations. And thenargu- and the argument
of the appellant leads to the proposition that not dréypurpose for which you want
the wood is an illegal impact, but also the operatelfitthe RFA forestry operation
itself must also be illegal.

Because it is an RFA forestry operation, it would thersaid to be incidental to
another action etcetera, it would then be a one wdicthoesn’t apply to and Part 11
would then apply in all its force. So the point I'naking here is that the appellant —
appellant’s argument on one view would have the effedtitithe pulp mill is
erected, not only the pulp mill would be illegal but alse tutting down of the trees
would be illegal as well and be able to be prevented eparae impact. In other
words, you could have an injunction to restrain the autdiown of the trees, not just
to restrain the pulp mill.
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FINN J: Yes, but that must follow on the proper cargion of the act?

MR UREN: Yes, that’s right, but we don’'t understanactually to be argued that
the operations of the RFA — sorry, that the RFA foyesperations themselves are
by virtue of this argument declared to be illegal. And-thie- - -

BRANSON J: Well, not all of them, Mr Uren, buthink perhaps some increase in
them. But what do you say section 42C does mean so RiFAagorestry operations
is concerned?

MR UREN: Well, what it means is this. The firsthete are some RFA forestry
operations which are judged to not be ones which have tbection of section 38,
and those are ones which are incidental to anothenagtiose primary purpose
etcetera - apart from - - -

BRANSON J: Well, that's what it says.
MR UREN: Yes.
BRANSON J: What does it mean?
MR UREN: Yes, apart from (a) and (b). Well, whatneans in practical
application is this. Now, you have to look first a theaning of the word
“incidental” and we could supplement the dictionaries whiate already been
provided with two other references, one is from the Neart®8h Oxford and the
other one is from Garner’s Dictionary of Modern Legabge. If | could just hand it
to the court and to my learned friends.
TAMBERLIN J: What's the word, “incidental’?
MR UREN: Well, the word “incidental”, in our submissimeans, it means:

a subordinate, or peripheral —
to something.
TAMBERLIN J: It's got a number of meanings. It's gddout six or seven.
MR UREN: Yes, it's got a number of meanings, yegs,how, Garner — Garner
refers to the difference between - perhaps it mighdee convenient if the court
had the references while | talk.
TAMBERLIN J: Yes.
MR UREN: Yes, Garner refers to the difference betwt#he meaning of the words
“incident to” and “incidental to”, and to them both comingm, originally from the

word “incident”, event or happening, but having undergone af lsitchange during
the course of history.
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The former, that’s to say “incident to”, in this autlsoriew, means:
...closely related to, or naturally appearing with.

And the “incidental to” means:
...happening by chance and subordinate to some other thing, or peripheral.

And the author then goes on to give a number of exarople®f which is, for
instance, that “incidental” is used in — correctly usethefollowing sentence:

It is clear that the testator’s plan of accumulation was mereliglértal to his

primary charitable intention to create a source of — provide continuous income

over the 400-year term for the maintenance of Masonic Homes.
And the author also, in the next paragraph, refers todhemon blunder of using
“incidental” in stead of “incident” and at the very battof that paragraph provides
an example where sometimes a slip-shot drafting aitsis, in fact, caused
“incidental to” be construed as being “incident to” whieshiouldn’t be. Now, you
can see the same definitions appearing in the OxfordoDarty excerpt. Looking at
the left-hand column of the Oxford, the meaning of thedwiancident” has allowed:

...something that occurs casually in connection with something of which it
forms no essential part of subordinate or accessory event.

There are other meanings given, of course. Then “incident”

TAMBERLIN J: Well, there’s a meaning of naturallyaathing to them?

MR UREN: There is too, but thatis a - - -

TAMBERLIN J: “Liable to happen”.

MR UREN: Yes. Now, that's seems to be what Gaati&aches to the word
“incident” rather then “incidental”. In other words, omas the — and | think that
also appears — those - - -

TAMBERLIN J: But the Oxford Dictionary puts it as:

Incidental: liable to happen, or naturally attaching to.

MR UREN: Yes. And also occurring as something — lookirttpe middle - of the
middle column:

Occurring as something casual, or of secondary importance not directly
relevant to following upon a subordinate circumstance.

And that, in our submission, is the meaning which was d&én
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BRANSON J: The words most commonly struck by the colttsnk, in the
Constitutional context do you say it’'s not used irt gense in this Act?

MR UREN: Well, | think it might be better to leaveet@onstitution in the sense
because that has its own relevant considerations-but -

BRANSON J: That is to say you say it is not usethénsame sense as it's used in
the Constitution?

MR UREN: Your Honour, | don't have the correctlynty mind the ins and outs of
the incidental power in respect of the Constitution would rather not express a
sort of definitive view on that.

TAMBERLIN J: If you're talking about “incidental tolet’s look at the
Constitution for a moment. An incidental power wouldope to give effect to the
main power so it’s what is necessary to take — putdfiext in that context. Maybe
that’s why perhaps you might think it's not appropriateehbut certainly that’s the
meaning of it. You have an Act and something incident#) smmething which is
necessary to it, or necessary to implement it.

MR UREN: | think that concept may not do any harnhdrgument we put.
TAMBERLIN J: | would have thought it might.

MR UREN: Well, the argument we put is - - -

TAMBERLIN J: It's necessary to cut down trees torape your pulp mill.

MR UREN: It may be necessary to cut down trees toenagpulp mill but the — |
wonder if | — the section — the subsection, ratherysaesomething which was
incidental in another action whose primary purpose doeretate to forestry and the
exclusion would not apply if the action was not incidetdahe other action and if
the other action’s primary purpose did relate to foredigw, the meaning that, or
the application that we would give to the sectiorhis:t if, for instance, you were
constructing a road through a forest for the purposes tfigdétom one place to the
other but not for forestry purposes then the primary purpbg®t road would not
relate to forestry.

TAMBERLIN J: Wouldn't that be a forestry operatidransport, operations?

MR UREN: Well, not — we’re postulating that this @t @& logging road.
TAMBERLIN J: | see, yes.

MR UREN: It's a road which just goes for, let’s seyurism purposes from one
place to the other. Now, that primary purpose doesetate to forestry. The cutting

down of the trees is, it may be necessary to be dariadqurpose of building the
road but, nonetheless, it's incidental to the buildhthe road. Now, laying-down
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of road materials is not incidental to the buildingtbé road because that is the very
construction of the road itself, but you can build @adravithout cutting down trees.
Cutting down the trees may be necessary for the purpbdasilding a road in a
particular place but it may, nonetheless, be saiditthat subordinate, or accessory
event to the concept of road building.

So the cutting down of the trees for the purpose of ingjld road to go from one
place to another, not being a logging road, would be in@tlem@another action
whose primary purpose does not relate to forestry. Nuwaw,id the sort of thing, in
our submission, which is covered by 42C. That's in accaeelatso with the
explanatory memorandum as we would read it. Nowetlsea little bit of a sleeper
in here because a forestry operation either under fivgtide of forestry operations
in section 40 of the statute, or in the Regional iofgreement Act and the
agreements themselves, requires that the forestrytapebe done for commercial
purposes.

TAMBERLIN J: Yes, and it's not a commercial purpasgour example.

MR UREN: Well, the answer is, it would be, becadmepgerson cutting down the

tree does the action. He’s doing it for commerciappses because he’s engaged to

do it. He might be a contractor, or something, but hefgracted to cut down the
trees. He cuts down the trees, that is the actit;mwdone for - - -

FINN J: So if it's done by the State Forestry Depantnegnployees it's not a
commercial purpose, it's a governmental purpose?

MR UREN: Well, it's — I’'m trying — the thing is, 'mymg — the argument that —
I'll go back a square. The purpose of this argumetat show what RFA forestry
operations are covered by 2C. RFA forestry operatlongefinition, are
commercial ones so once - - -

TAMBERLIN J: Yes, but when you cut down trees faxoenmercial purpose is
means for selling the trees, doesn't it?

MR UREN: Well - - -

TAMBERLIN J: Doesn't it —the contractor’s purpo#és broader than that. It
must mean you're cutting it down to make paper to sell, teodeething with it.
You’re not looking at the narrow — the person who cutsrdthe trees who says
well, he’s doing it to earn some money.

MR UREN: Yes, I think the - - -
TAMBERLIN J: It's broader than that.
MR UREN: Well, there’s a difficulty with looking dttlike that because | think that

tends to deprive the two sections of any sensible meanivgye a concept of
commercial — of commercial purposes may go beyond the bbogreg and selling of
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the trees and the tree products themselves, becauassijieies of RFA forestry
operations which 42C refers to. It’s not any sort of otdperations. So it's got to
start off being an RFA forestry operation, and it's gab¢ an RFA forestry
operation — to be an RFA forestry operation, the oper#ids to be done for a
commercial purpose.

Now, you can't exclude all RFA forestry operations fribva operation of section 38
because of 42C. The RFA forestry operations are pagia &llowable. So cutting
down the trees for commercial purposes is prima fatogvable. If cutting down
trees for commercial purposes — that is to say foingethem so they can be used by
someone — is prima facie allowable, you can'’t intergiretsection so that the user is
guilty of an offence of causing the adverse impact, bedieseyou would be saying
you could never do an RFA forestry operation for consmépurposes because no
one could use the product. The consumer would then béosagdguilty of an
offence by virtue of using the RFA forestry operationgneben the very thing that
made the RFA forestry operation would be the commepaiadose for which the
work was done. That’s the other side’s argument,tl#nnot be true, because you
would then say that if the RFA forestry operation is&lor commercial purposes,
then the user is guilty of the - - -

FINN J: Could I ask you — sorry to interrupt you again,jbsit so | can understand
your argument — are you saying that the operation of tlgerpill here has or has not
a primary purpose that relates to forestry?

MR UREN: Yes, we're saying it does, which is anotteason why - - -

FINN J: But isn’t that — if | understand that to beiyargument, because it is your
argument, 42C doesn't apply.

MR UREN: Yes.

FINN J: But you're holding up the spectre of 42C applymgry commercial
exploitation of a forestry.

MR UREN: Yes, because that’s the other side’s argumen

FINN J: | hadn’t quite understood the other side to be guthiat argument, but if
you’re going to set up a straw person to knock down, I'itechappy to listen to
you, but | don’t understand that is what is being put.

MR UREN: But it must be their argument becausbaf- -

FINN J: Well - - -

MR UREN: Because if the appellant is saying, as we utadetshem to be saying,
that the RFA forestry operations themselves are intadlém another action whose

primary purpose does not relate to forestry, that meay&¢hsaying that the RFA
forestry operations themselves — that is to say thigngudown of the trees — is
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incidental to the operations of the pulp mill, it beindiege operations being
operations whose primary purpose does not relate tarfprdsow, there’s no
distinction between the pulp mill as a consumer ancoéimgr consumer. Any
consumer of the forest products consumes them in algagrwwhich they want them
for their commercial purposes, whether it's burning infitee whether it's
converting to pulp; whether it's making into code DH ansthing and building a
house.

The consumer’s requirements for the product may beipteutind multifarious, but
nonetheless there’s no distinction to be drawn betvibe pulp mill as a consumer
and anybody else as a consumer, and if that’s theyoaseust ignore, for the
purposes of looking at the application of 42, the factttiiatis a pulp mill, except
for the purpose of working out whether its primary purpibsesn’t relate to forestry
or not, but there’s no reason why the pulp mill's primauypose doesn't relate to
forestry — sorry, there’s no distinction to be drawmiaen the pulp mill and any
other user of the product for that purpose.

So we’re not setting up a straw argument. What we’re ipgimtut is the actual
effect of the other side’s argument. Now, it may lz what the appellant has done
is to really ignore the concept that we have refetwad looking at section 75(2)(b)
and the meaning of impact, and they have gone straighe toulp mill and not
looked at the fact that the — what causes the impd#aoe IRFA forestry operation. It
may be that they have not travelled the road we Haitehe argument which they
put, if it operates to exclude from the protections ofige@8, an RFA forestry
operation that supplies a consumer, then this is an amguwhich relates to all
consumers and which therefore deprives in fact the RF&stry operation itself of
protections, because you don’'t have an RFA forestry tipenaithout consumers,
without commercial consumers, because the veryitiefirof RFA forestry
operation requires that the operations be done for @vmah purposes.

So the argument we put is not a straw argument. rtfect the logical effect of the
argument which is put for the appellant, and we’re sayiognit be true because it
would then have the effect that no RFA forestry ofi@navould, by definition, be
able to be subject to the protections of section 38, thenewaial purpose of the
operation - - -

FINN J: Can | give you an example? There’s forgbtswood of which can be
used to build wooden boats. That's the only forest fitarested in. But my activity
is building boats. And the question arises whethelititgy ship-building operation
on the lakes of the water — on the side of a rivesoonething has some adverse
impact, and the question arises whether cutting down itreeforestry operation
under an RFA is incidental to my ship-building activity —ubyou say my ship-
building activity has a primary purpose that does or doesetate to forestry?

MR UREN: No, in our submission it does relate to fagelsecause it uses the
forest product. In our submission, the purpose of ths a fjuestion of what'’s
meant — or the width that the words relate to in toistext, but the primary
purpose - - -
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TAMBERLIN J: The word “primary purpose” is not unimparta

MR UREN: It doesn’'t have to consist of foresthat’s the point we make. It has
to relate to forestry, and the primary purpose of the-bo#ding exercise, if it's the
use of forest products — that’s to say it supplies timenoercial rationale for the
forest operation itself, is something which — the prinpampose of which does relate
to forestry. And also, the RFA forestry operationmis,would say, the primary
purpose of that - - -

BRANSON J: Would that mean, Mr Uren, if Justice Finvost-building business
built mainly fibreglass boats, but one or two timbeats, it would not come within
the section, but if it built 51 per cent of timber baatsould?

MR UREN: Well, no. It's a matter of looking at whae section means. If | could
give another example. The Law Book Company suppliekdolt’s a supplier of a
product. I’'m a consumer of the books, in other wordg tlgebooks. But the Law
Book Company’s operations are not incidental to my opersitiand a supplier is not
— a supplier who produces a product is not incidentals @citions are not incidental
to those o the consumer. They are actions which heeawn commercial
purpose.

My actions as a consumer are coincidental with thelguppin the sense that we're
both in the same market of supply and demand, and | suppadsgoad sense, if
there are no demanders there are no suppliers. Buifdlsere are no suppliers,
there are no demanders. The supplier, in our submissiomas — whether it be the
Law Book Company, David Jones or Myers or anything, isnwadental to the
consumer. It's got its own independent operation, amdadth in a broad economic
sense the consumers bring suppliers into the market, placetheless they don'’t
make the suppliers.

Now, it seems that the argument for the appellant wowd hahat the supplier of
the product, who produces them for commercial purposegsidental to the
consumer, and the consumer may have a lot of reastatmg to forestry or not for
the purposes of — for why it wants the product, but natesls it's not, in our
submission, the use — proper use of the English language tioesdlye supplier is
incidental to the user and then look at the users, aahsumer’s actions and say
does the primary purpose of that action relate to foresithey’re not talking about
the same things.

BRANSON J: It may not matter as a matter of staguconstruction, but on the
facts of this case, Gunns is itself the principal suppligimber to the proposed mill,
isn't it?

MR UREN: | don’t know the commercial arrangemenwisthat. It may be that
they’re done through different companies. It's notrcldés not been — I’'m not too
sure whether it’s Forestry Tasmania which suppliesitfieer or what. Gunns has
got - - -
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BRANSON J: | seem to remember reading in the - - -
FINN J: But the proposal itself says - - -

BRANSON J: The proposal itself says that Gunns is sumpthe timber, or the
bulk of it.

MR UREN: Yes, but whether that’s through anothengany or not, | don’t know,
but nonetheless the fact that yoges, | am not too sure whether that is by Gunns
itself or by an associated company or by some other whetBat nonetheless is that
was the case it would tend to sought of support the propositat the primary
purpose of the pulp mill does relate to forestry becausetong is done - - -

BRANSON J: | think we understand the point you're makiMgUren.

MR UREN: Yes, something is done particularly for thatpose. But in our
submission it is not possible for the consumer of tleeyt in the sense that the
pulp millis, or the consumption of the product rathee another action whose
primary purpose does not relate to forestry if the prinpainpose of the action is in
fact to use the forest product and if its purpose of béiacgtis in fact to use that
particular product. And I think if one interpreted the ma&cin the way which the
appellant would have the court do it, then it is diffi¢dalsee what RFA forestry
operation undertaken for a commercial purpose would notdedzd by 42C.

So 42C in our submission has the effect, which we’ve stdxithat it does have,
that’s to say if things which are incidental or subortirta things which have got in
their essence nothing to do with forestry, one migholae building, another might
be the construction of a tourist resort, or somethirtgat sort.

BRANSON J: | don't think we should dwell too much longerthis, but your
submission would mean wouldn't it that if you didn’t gek trees you cut down to
build the road you wouldn’t fall within it, and if you diélsthem you would?

MR UREN: If you weren’t going to sell them you wouldb# an RFA forestry
operation.

BRANSON J: Yes.

MR UREN: And if you weren’t going to — in other wordfsf is not done for
forestry — for commercial purposes it's not an RFA $tmgoperation. So that’s the
— that’s what we say about section 75(2)(b). The RFéstoy operation is in fact a
separate commercial activity which exists without the puilp | mean it provides
woodchips to go to Japan, instead of going to Japan they augetgastay in
Tasmania and — so it’s only the source of the product vihilpulp mill uses and in
our submission the source of the product is not something whetcluded by, or
intended to be excluded by, 42C. So that’s what we wantsalytabout that.
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Now, | may say we are not repeating, | think, what wieippour written submissions
and we are just addressing something which was separate¢o tfiove go to the
section 170C(4) point — if we go to section 170C, subse¢fipmow that subsection
has been used by our learned friends by omitting portiits wérbiage. The
subsection reads:

If the referral is withdrawn the provisions of this chapter thatid, apart
from this subsection, have applied to the action cease to apply dcttbe.

The way they read it, it reads as follows:

If the referral is withdrawn, the provisions of this chapter ceasapply to the
action.

That’s what they've said, but that’s not what theisecsays. They say all of the
provisions cease to apply, but it's not all of the provisithat cease to apply, it's the
ones that would, apart from the subsection, have applitee action. Now, the —
now, this in effect repeats I think something that ia written submission, but
nonetheless it may bear some repetition. You haigetuify, in our submission, the
provisions of the chapter that would have applied to therai the referral was not
withdrawn in order to identify the relevant ones that'tdapply. It's not all of them
because it doesn’t say all, it limits them. And in submission the ones which have
already had effect, such as section 68, are no longswameh apply to the action,
and therefore there is no prohibition on making a furdpglication because — or
further referral because that comes under section 68.

So it’s only those which are — the effect which it nedls is that the processes of
the statute no longer have to be continued in the eventvithdrawal. The —
everyone tries to frighten the court with examplebasrible things which would
happen if the other side’s argument was right, so weairg to do that now. |
would say there is a person who thinks his action doesesat approval because it's
so harmless to the environment, but the Minister omther hand has thought that it
did and so he has said it’s a controlled action. Beip#rson is so positive in their
views that they've decided not to bother about the Ménigtho is being particularly
difficult and wanting all sorts of things to happen, andhey withdraw their referral
and they go and do — decide to do the thing anyhow.

This may or may not cause harm to the environment butatteegrepared to take the
risk. But the Minster doesn’t want to take the riskause he knows they’re a shelf
company and everybody else lives overseas, so he cabigeof them if they do
irreparable harm to the endangered species. If alecdehtions ceased to apply and
this action goes ahead, it would seem that the Ministégerusection 70 would not be
entitled to call the action in as it were and subjetd the provisions of the Act.
Section 70 provides that if the Minister believes apemproposes to take an action
that may be a controlled action, he can require tioerafer it to him, and if he does
and they don’t then he can determine in writing under se3ipaf section 70 that
the Act has effect as if they have.
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And then the protective provisions of the Act take plactuded section 67A which
prohibits the taking of a controlled action without approBiit the other side’s
argument, of course, would mean that all these thingargbif once you withdraw
the application for approval it is open slather, tleeeno protections and no rights.
Well, in our respectful submission, that doesn’t seerary sensible thing. Now,
another reason is given for the applicant’s integti@h of the provisions and they
are really based on their own construction of whylégéslature might have wanted
someone to only be able to apply once which itselfsisaacely likely scenario but -
because no practical reason could really be advancedads/tthat should be so.

But the reasons which are given seem to us to relatamtt question of whether
if there was a withdrawal and you can start again yigininioe withdrawing for a
reason which is really an abuse of process of som@san abuse of power, or
leads to an abuse of power, or is done for an impropsomeaNow, if it was the
case that there was a withdrawal of a referral aatea action which was able to be
said to be an abuse of the processes or improper foramiaistrative law reason,
then no doubt that could be dealt with in the appropriate Bt the appropriate
way is not saying you can never do it whether you've ggiaal reason or not, and
that would be an irrational intention in our submissimgite the legislative.

In other words, the purpose of the Act is to controkedtlgyment, not to frustrate it,
and it would be a significant frustration of developmegbii were only entitled to
one go as it were, and on withdrawal for very good mea#ize whole thing could
never be done again, despite the fact as we think ifwemi on and got refused you
can start again. We don’t see any impediment in thdoAstarting another referral
if your action is refused. And it may be refused fasamns which are germane to
starting again.

It may be a threatened species is no longer presém place in which you were
going to build, it may be that the action you were promgp®/as relatively short term
and the migratory species has gone off to Siberia oeong and won’t be coming
back till you're finished, or there may be a whole Ibteasons why an action might
be not approved by the Minister but nonetheless ciramost as they change later
might make it an action which can be approved. And irrespectful submission if
the legislature had meant to say something as unlikelguasan — if you refer you
can't start again two things would happen; firstly, peoplel&vkoow where they
were and they would never withdraw anything, they would feaia refusal; and
secondly, that’s the sort of thing that parliament sthealy expressly if that’s what
they mean.

Now, if we have given, in our respectful submissiose@sible interpretation to
section 170C(4) and that’s the area, in my submissibauld be taken of it. Now, if
we could then pass to the improper purpose. Now, we uaddriiat the improper
purpose allegation doesn’t necessarily mean that therbd®n impropriety in the
strict sense but, nonetheless, it carries a taisbwfe sort and - - -

FINN J: It carries a what, sorry?
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MR UREN: A taint of some sort, that you have deamething for a purpose for
which you hadn’t, and one might have thought that theraegitl against us would
have started off with maybe the judge’s findings in thipeesto show why they
were wrong. Now, the judge heard Mr Early and he als tteaMinister’s reasons
and the judge’s findings were that the purpose of whichdbesament process was
chosen was not one which was adopted to suit Gunns bleetAnd his Honour
found that, especially at page 1797 to 8, and if we couddt tbé court just generally
to his Honour’s reasons at 1795 to 1798 and also to his recitdtddr Early’s
evidence at page 1772to 1777.

Mr Early expressly denied working to Gunns timetable anddealat pages 66 and
85 of the appeal book and also, | think, at page 67. He egpla detail the nature
of the processes and the burden of his evidence wathéhatocess which was
chosen was one which was thought to be appropriate rirthenstances. The
Minister gave his reasons — or the Minister’s reasons esmdence at pages 1490 to
1493 of the appeal book and he said, and this was acceptedjbggbeand he gave
his reasons, that’s to say the Minister did, why he satisfied that the process of
assessment by preliminary documentation was prefei@bie other choice.

Mr Early gave his evidence of why the 20-day time limit Weesd, which was not —
which was basically that it was thought that in thlewohstances of the case it was
adequate for the purposes of public comment, bearing in maodaer of things
including the long history of the matter and the fact thatdepartment itself had its
own experts who were able to go through things and lodieat,tand various other
matters of that nature. But Mr Early gave a lotwflence about why the time limit
was fixed and he did expressly deny, and it was acceptee lyddpe, that he was
working to Gunns timetable.

Now, it’s not sufficient then to just throw to the coamumber of emails and say,
this is what people in the department had been saying,pmint to a number of
points on the page of the submission. What has to balgcattacked is the judge’s
acceptance of the evidence which was given. And thecefgeason to look closely
at — no reasons advanced why the judge was not abledptaatthough he should
not have accepted the evidence of Mr Early. | don’ktitivas ever put that Mr
Early, expressly, that he was lying and the judge certdidlyt find that he was, or
that the Minister was lying. Now, of course, the imprgmanpose must be that of
the Minister. It's not necessarily that it be thatat’s not that it would be that of
Mr Early but insofar as Mr Early was the relevant adepantal senior person there
his evidence, as given, was accepted.

So for the purpose of the improper person allegation it beishown that the
judge’s ruling was, in fact, wrong, and it's not enough jasthow a few documents
to the court and say, “Well, this shows why”. We sayt there was an improper
purpose and I think also the — if my memory serves ni, rige submission as put
in the summary of argument is merely that, if | g#st go to it, that on page —
paragraph 40 that:
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The evidence supports the finding that the Minister chose an assessment
process under section 87 and determined a period of consultation which would
satisfy, not further disrupt Gunns asserted commercial imperatives.

Now, there are a couple of sleepers in the way tlexpsessed. Firstly, to say that
the evidence supports a finding is not a matter which allowappellate court to say
the judge was wrong. A lot of evidence can support anynigndut the question is,
what was wrong with what the judge found. The second ikjrige period of
consultation did, in fact, support Gunns commercialempves but you have to
actually show that that was the reason why it was.done

Now, the submission was that it goes on to refer tgtinpose having to be the
dominant, or substantial one and | think our learned fritmdemphasis on the
word “substantial” in the submissions but the emphssactually to be put on the
word “dominant” because it does appear clearly from abeuraf cases, including
importantly, the case of Samurai v Metropolitan WaBswerage and Drainage
Board which was a decision of the High Court repomeebiume 41 of the
Australian Law Reports at page 467 that the word — beaintportant word is
“dominant” and that the word “substantial” is used, or Sabtial purpose” is used
in the sense that no attempt would have been madesinabe to acquire the land if
it had not been desired to achieve the unauthorised purpose.

So for the purposes of showing a substantial purpose préilsent case it has to be
shown that the time would not have been fixed if it haidbeen desired to achieve
Gunns commercial purposes. That's a very difficult taskieis made more difficult
by the judge’s findings but it's — the fact that you take atoount somebody’s
commercial purposes doesn’t mean that that was thewhgs | think has really
been denied, in any event, but if it was the case it doms@an that that is the
substantial purpose of your action in that sense bech&ddinister has said, and Mr
Early said, and the judge also accepted the propoditiengason why the
assessment and also the time were chosen was becaasehought that that was
appropriate both as to method and time in the circumstafdais case.

Now, those being the case it’s really impossible,ungubmission, to maintain an
argument which has to be maintained that the judge wasgwnacoming to the
conclusion that there was an improper purpose in thaking the section 87
decision. An improper purpose is what actuated the gotusbns and the actual
persons have produced material, in the case of Mr Eaally@and in the case of the
Minister by his reasons, and they do not support the fatheaallegation that the
purpose of fixing the assessment method if it was to g&ishns commercial
imperatives as a matter of dominance.

The other point that we would like to mention in thistexhtoo, is that the section
87, subsection (5) provides a ground for the minister astihg;h is both necessary
and sufficient for him to act. He may decide on an assest on preliminary
documentation only if he is satisfied that that appro@drallow the Minister to
make an informed decision whether or not to approve undebPtme taking of the
action. Well, the Minister was satisfied of th&taving been satisfied what's he
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supposed to do? He was satisfied that the objecte @dfdhcould be met by the
method which he chose.

Now, having come to that conclusion would it be propemproper to adopt the
process which might make the commercial objects optbeess less valuable by
increasing the time-frame in which it would be done, akimg them more
expensive by having unnecessary processes undergone. In owssoibnii could

be improper for him to adopt a process which for reasgtraneous to the protective
purposes of the Act meant that he ignored the facthatas satisfied of what he
had and said, “Go up and do other things because the publis wwaatow”, or
something of that sort.

The purpose of the Act is the protection of the environraadtthe protection of the
environment is done through an assessment process, whaseid on information
which the Minister gathers for the purposes of his t#sikd having been satisfied
and then, in our submission, he’s entitled to act, amykentitled to act is all that’s
necessary to provide a reason for him to do so. Andtikttiee case what is there in
the improper purpose argument? In our respectful submisbiene’s nothing. He’s
met all the requirements which assessed in the attainai the object of the statute,
and even if it was the case that he took into accdwerniact that there was a time
table which the proponent wanted satisfied, there ary m@asons in which those
sort of things can be taken into account without amyrapriety. One might be you
might give more departmental resources to the assespnoesss, and various
things.

BRANSON J: Mr Uren, | don’t want to cut you off enetly, but we have your
written submissions on this, and your substantial submssittis really for Dr
Perry, | think, to protect the Minister, despite yourmtfie interests in doing so. |
doubt that the point needs a lot more time.

MR UREN: If the Court pleases. | think also, inttbantext though, we have a — if
| could go on to the natural justice point — we have a gr@atierest in protecting the
Minister than the applicant does, in the natural justie¢ters which they've
asserted. Anyhow, if we can go to the natural justice mdiwm, and deal with the
outline as it's put in paragraph 31 and following of the appefiaubmissions, and
the difficulty with the submission, both as it’s putliyrand in the outline, and also
in the notice of appeal, is what’s the authority f@r That is the difficulty. The
difficulty is this, what is asserted is that the merald the public have a right to be
heard on decisions made under the Act, as to approvakapmioval of a controlled
action, on the ground that those decisions are mattachaffect matters of national
economic significance, and environmental significance,sae matters in which the
Australian community has a vital and legitimate interes

Now, this of course is a political statement, in timal ‘p’ sense, and it is also in
one sense a manifesto, but it’s not a legal propositidere is no case which says
that. | think we can confidently say there is no caih says that. And it's — the
proposition has been maintained before this Court withutbority in its favour,
which is a matter which | think we are entitled to dgzanticular attention to. Now,
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if we could just take the submissions as they're madesesa by sentence without
dwelling too long on them, but looking at the first senéeimcparagraph 31, now,
that seems to be a — possibly a conclusion, ratla@rd proposition of law, but
nonetheless there is no proposition — there is n® s@gported — sorry, cited in
support of a proposition of that width.

And secondly the cases which have been referred toriwgtten submission are
with respect to the entitlement to natural justicbeylare against there being
entitlements to natural justice in the public, or aieaadf the public itself. Now, the
cases which I'll give the names of, which support the psiipo I've just advanced,
are the Botany Bay case at page 551 to 555, there’s thleaB& Airport case at page
165, which, although it's about standing, nonetheless n@bs=rvations on the side
to natural justice itself. There’s Ferguson v Cole att41420, and Transport Action
Group v Motorways case at 622 and following in the judgmétiteoPresident of the
Court of Appeal, who was agreed with by Sheller J at page 648

Now, all of those cases relate the entitlementatonal justice to the affection of
particular individuals in respect of their rights ergsts, or legitimate expectations,
and passages are taken in those cases from various @eghorihe High Court,
from Kioa’s case going through Annette’s case, and so fdth.there is no case
which supports the proposition that the right to naustice adheres in the public
itself, or a section of the public, and the casesrafact against that proposition.

BRANSON J: Mr Uren, | know that Ms Mortimer didn’t @vaur attention to them
specifically, but do the provisions of section 475, subsed&iand 7, have any
relevance here, in suggesting that this is an Act peaial kind, so far as interests
are concerned?

MR UREN: No, no, they're not. That’s the standingties?
BRANSON J: Mm.

MR UREN: No, I think in Botany Bay it was said thtdrgling was separate from —
and that although people did sometimes address one asdhél/go the other, it
doesn’t. The reason for that section is because tbeo right. You can'’t — if there
is no right to natural justice the section gives yon fact there’s possibly also no
relevant interest, so the — for AD(JR) Act purposes the section gives people who
wouldn’t otherwise be entitled to complain a standingaim@ain, but you can’t say
that if the section is enacted because people didn’twide have a right to
complain, that the action — that the — because — ddrgo back a square. It can’t
be said that because people don’'t have standing becaaisellodtantive right, but
have to be given standing extraneous to it, that tiegyof the standing then gives
rise to the right which the section was there madessary for, because there wasn'’t
one in the first place, if that makes sense. In atloeds, it’s a bit of a boot straps
argument. The standing - - -

BRANSON J: It does recognise however, doesn’t & \vigry broad range of people
who are interested in the matters with which thisisconcerned?
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MR UREN: Yes, yes. Well, the answer is — welk yad no, but the — there’s a
guestion of what’s meant by interest in that contiext,also it may be presumed or
thought that for various reasons the legislature censitithat it would be a good
thing if decisions under the Act were able to be challehgeglalified people, in
other words, qualified in the statutory sense, who wouldtierwise be able to do
so. And also to avoid long and convoluted arguments abaiheipeople do or do
not have standing, which takes up time and effort, aneftirerthere were some
watch dog system which the statute gave rise to, mpweertain organisations to be,
in effect, a public watch dog. But the public question —fbydu’re — you can be a
public watch dog over the actions of government withoutrigathe sort of interest,
or expectation which gives rise to rights of naturaligest

And indeed if those rights were there they wouldn’thigit section for standing.
So the — and also the Botany Bay case drew a distinataisti between the other
standing issue and the entitlement to natural justice,isnd said that the fact that
there is standing doesn’t give you an entitlement tarahjustice, as a member of
the public, or a section of the public. So that’s whatwaated to say about that
particular part of the submission. Now, going on togihestion of the — there are a
lot of practical difficulties in giving somebody a right be heard if you're a member
of the public. They’re sought to be dealt with by the appeby limiting the right
that they assert to what actually turns out to be aficapipn of the section relating
to the entitlement to comment, and, in our submissitat;g all it is, it's a matter of
what the content of the statutory right is.

But they're putting it for reasons which are not enjikdéar under the rubric of
natural justice, and assert, in leaving the right to coniptiee entitlement to
comment provisions of the statute, and going instead toaieept of entitlement to
be heard. But entitlement to be heard goes a longwther than entitlement to
comment. If a person’s entitled to be heard, theyaople who actually have a part
to play in the decision making process itself. They'titled to be given lots of
information. Now, taking the present case, if the ipers of the public have got a
right to be heard, and that's every member of the puliw, the Minister in this
case has got a limited time frame within which to makelédgsion, he’s got, | think,
20 days to make his assessment approach decision, andthiscate time his time
fixation decision. | think that’s what the Act provides.f

But he’s then got to think while he’s doing that, who ia émtire continent of
Australia will want to be heard about this issue, vdtat of notice do | have to give
everybody of this? Now, he’s got — they've got their depantal processes. The
members of the department engage scientists, and tin¢issidook at things. Does
the right to be heard include the right to know evenghwhich the department’s
got, to see what their scientists are saying, thingsabfsibrt, to be privy to every
communication between the department and the propoerd2he provisions of
documents, and things of that sort. It's not possibtercontext of members of the
public, members of the community, to give a right to bedeathe true sense.

Now, it'’s all very well to say that no doubt the caritef the right can be tailored to
suit the exigencies of the circumstance, but thécdifly here is that the decision
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maker has to know what to do, otherwise the Act wilinvalid, and there are severe
practical reasons against the proposition that ourideasakers are subject to
obligations of natural justice in respect of the ernginblic when they have to make
decisions as to whether our projects, quite large pmjact able to go ahead or not.

And bearing in time the timeliness which is requirechefprocess, it's not
practically possible to graft onto this process a righatwral justice in the whole
public. But in any event, that's a practical issue whicbne sense militates against
there being such a right, but the real reason why theitesuch a right is that the
cases which state the circumstances in which the taghatural justice exists do not
encompass this sort of matter.

Now, going on to the second sentence in paragraph 31s thegference to section
131AA(7). Now, I think we have dealt with that in our waiitsubmissions. It is
said in the third sentence that, for example:

The section doesn’t touch upon the procedural fairness obligation that may
arise in favour of a proponent in the assessment process itself.

Now, it's perfectly clear that at the very least seetion does touch upon the
procedural fairness obligation that relates to the pragpbecause if it doesn’t
relate to the proponent and it doesn’t relate to the agyenit relates to nobody. So
presumably what this sentence refers to is — at leagjfutiding part of this sentence
is the words “in the assessment process itself”. sBation 131AA(7) uses the words
“in relation to”, and it’s the entitlement to naturasfice in relation to the making of
the decision which is what the section deals with,thatimust mean all forms of
natural justice to anyone.

And could we reiterate one matter which seemed to us td fome significance in
respect of the interpretation of 131AA(7)? It's almiogbossible, or is in fact
impossible to conceive that the rational legislaturgoverning the entitlement to
natural justice of the proponent, while leaving thetlemhents to natural justice, if
there are any, of the entire public of Australia untouchét's not a concept which
bears any resemblance, in our respectful submissioeality.

Then going to paragraph 32, the first sentence of — subpatafa) of 32 ignores the
fact that section 87 subsection (5) makes the Minissatisfaction a sufficient
condition of the — for him to select the process &seasment under that section. If
he is satisfied of a particular matter, he’s entitedhake the decision which he did
in that respect. And it also ignores the fact thetttial judge found that the Minister
was entitled to select the approach which he did. Irr etbeds, there was an attack
on that decision at first instance on the ground thaas reached unreasonably.
That attack failed, and his Honour found that it failed#89 to 1800 of his reasons,
and he found also that it was the least supportable thfeafiropositions which had
been advanced in this case.

Now, looking at the time decision, which was referretht82B. Firstly, that has not
been attacked in this case on the ground of unreasonabbtrels So it stands as a
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decision which it was not — sorry, it stands as a datisihich the Minister was
validly entitled to make, for the reasons which Mr agdve in his evidence at
pages 45 to 46, page 50 and page 69 to 71. So we've got the sivfai@nhis
approach has been found to have been one which he wiedeiatitlecide on under
the provisions of the Act and the time period within whieh- which he allowed for
comment, has not been attacked under an administtaivground, save under this
heading of Natural Justice.

So it’s very difficult, in our respectful submission,teke these administrative
decisions, which are either held to be valid or not foorlgktinvalid, and so that
nonetheless there is, on top of these to be buitasonable opportunity to members
of the community to be heard, which was a factor whick m& made a condition of
the exercise of the Minister’'s powers by statute, aaday emphasis here on the fact
that what is referred to is “to be heard”. Now, itlsvary well to say — as the
appellant seems to do — well, what we mean by thastighe right to comment, but
that’s not what the argument appears to be as it's widkbsvn.

Now, it’s then said that the provisions of the Act do meqtlace or codify procedural
fairness and the nature and extent of the obligation bausbnsidered in the relevant
statutory context. But the relevant statutory eghts the Act does provide for rights
of the public, and it provides those rights by way of the provisions for comment
which it allows, and as we mentioned yesterday, se8tieabsection (2)(a) of the
Act in fact recognises that what the Act provides fahésmode by which the

objects of the Act are to be achieved, not by something vhiohtside the Act.

And if we could refer the court to Harris at page 67 taut® at the Motorways case
at page 622 and following, again, for the proposition tharethe statute does
provide for rights of public comment, that that is, #sence, all that the public is
entitled to and there’s no right of natural justicendtag on top of that. Of course, if
there was a free-standing right of natural justicedstanon top of it, there would be
no need for the comment provision in the first plalew, if we can take the next
sentence, which states that:

Procedural fairness applies because decisions made under this Acatieesm
of national environmental significance and matters in which the Australian
community has a vital and legitimate interest.

Now, this is basically a manifesto statement, but co@dest it by replacing the
word “environmental” with something else? Now, if welaged it with, for
instance, “economic”, so it read:

...and decisions which affect matters of national economic significance —

or if we replaced it with “defence” to another importaerdtter; or something dear to
one’s own heart, “taxation”, or if we replaced it witiealth”. Now, you could
replace the word “environmental”, which is no doubt atemaif importance, with
any other matter of importance to the Australian publit,do | have a right to be
heard on the federal budget, or on the tax scalesytiniag else? No, the word
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“environmental” is here because the applicants are steen environmental
matters. But what if they were small business ang: weerested in WorkChoices
or something? Do they have a right to be heard cethvein the statute contains
something or doesn't, or on decisions made under the&e?atWell, of course not.

Those examples, in our submission, just illustrateutiikeliness of this ever being a
statement of law, and it’s just, in our submission,amifiesto of some sort which is
the reason why the appellant is applying, but it's not soreagy the Minister

should give them any rights other than those which exgr member of the public
has, and which he gave to every member of the publioutittavour to anybody.

Now, going to the balance of paragraph 32, again it beeword “heard”, but it also
refers to section 95C, which it says is a statutorygahthn to give persons a right to
be heard. But is that what section 95C says? Wellahswer is no. It doesn’t say
that at all. What it says is, there’s an entitletmeor infers that there’s an
entitlement to comment.

And when it says — when the argument goes on to sayeigglth is a feature of the
relevant subject matter for decision, in truth itsoamness is the feature, not its
breadth, but its narrowness. Its narrowness isigihe only to comment, and the
authorities do not treat the right to comment asgiven in the statute as stemming
from our entitlement to natural justice, and that stased in Harris’ case at 67-8 and
at 71-4, and also in the RG Capital Radio case at §8f5e And the balance of the
submission can be dealt with merely by saying that it'dipa¢ed upon an insertion
of entitlements which are basically false and a fpleenise that the applicant, and
indeed any member of the public, is in fact entitled tdesirthe granting of the
approval.

That’s what they want, they want to contest the gngrnbif the approval as though
they were a party to litigation, and that’s a right vithibey are — where they are in
this proceeding asserting. But in our submission thaitishe role which was given
to the role of the public under the statute. The mtenly to make comments within
the timeframe that the Minister believes to be reasienaNow, the Minister’s belief
in reasonableness depends on the Minister’s need faneatrand he has, in this
respect, his own experts and experts who can be engageticaefore he doesn'’t
need six months or one year or whatever the periodnefwould be which the
applicant asserts it would seem that they are entil@ddrder to investigate
everything which the Minister is going to investigate hilinse

And the last thing | would like to mention in this contexthis; nobody has said
what the practical content of the alleged right tdveard is. Now, do they want
three months, three weeks, six months, twelve monilngt is it that they actually
want? Now, bearing in mind that the issue is not wimey want, because they are
just a member of the public, they are not a person wha@ Iparticular right apart
from that of anybody else, the issue is not what vy, it is what everybody else
might want as well. But what was the Minister to dbffey’ve never said what he
was to do, there have been a lot of adjectives snddse and very few nouns, what
was he actually to do?
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Was he to write a letter to everybody and say, pledlsme what your timetable is,
so that | can fix the time? And bearing in mind he’s gshart time to do all this,
some practical content has to be given to this argunfemd.the court’s been
engaged with concepts which are floating around in thdatrwhere is the on-the-
ground thing the Minister should have done? Should he hattemto the
Wilderness Society and said, | am going to prefer you ewverybody else, | am
going to ask you what you need, | don’t know what you’'veedaut | would like you
to tell me whether you need six weeks, six monthsxoyesars to engage experts;
are you supposed to do that? And, if so, why isn’'t he sudpgos#o it to Joe Blow
up in Cape York, why isn’'t he supposed to go through thehefepbook and send
every member of the public a flyer what time they want?

When you look at the practical result of the argumemtshie other side all that can
be seen, in our respectful submission, is a lot ofiffery floating around, a lot of
airy fairy concepts with no practical content giventterh. Yet the Minister, who is
supposed to be engaged in the practical exercise, is suppdake iato account all
these things without them actually saying what they arery,sshat was the
Minister supposed to do. If somebody would actually saytbieaMinister was
supposed to do (a), (b) and (c), and the (a) is not give faie hearing, the (a) is
write me a letter telling me the following things and agkime to do this and telling
me to do that and so forth. But has there been amyititef of those things, well,
the answer is no. And the reason why there isnhasthere can't be, and if the
court pleases that is all we wish to say.

BRANSON J: Thank you, Mr Uren. Mr Uren, that ca/gour — those of
contention as well as your response to the appeal, da&sn’

MR UREN: Yes, it does, yes, yes.

FINN J: Dr Perry, | am wondering if you could do mexaoiur, and | suspect might
do the other members of the court a favour? We’ve beatingao get the
regulations, and you have very helpfully provided us with vpliaports to be
schedule 2 of the regulations. Unfortunately, we’'ve got pagesnd 207, and | am
wondering if those who instruct you could provide the coltit page 206 of the
regulations? They are not without significance.

DR PERRY: No, my apologies that the set was incotepénd we’ll attend to that.

ADJOURNED [11.06 am]

RESUMED [11.16 am]

BRANSON J: Ms Mortimer?
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MS MORTIMER: If the court pleases. The reply ondlébf the appellant will
focus on section 75(2)(b), | will deal shortly with 178ad even more shortly with
procedural fairness, and that is all I'll touch. It djgpear to us, and for this | accept
full responsibility if the court pleases, that on theZJ@1) argument we have been
derelict in supplying the court with material. And we pregto correct that as much
as we can now by handing up a folder, and I've given sk friends copies, that
simply really does this; that traces from the stbthe EPBC Act what sections —
what division 4 looked like, and the changes that haee beade to it including how
- some of changes which came in through the RegionakFégreements Act. So
it's — the exercise is confined to the statutes, thisligye history, and we have not
been able to find anything that specifically relates to @eet2C | regret to inform
the court, or 42 in general.

BRANSON J: Well, are we not surprised?

MS MORTIMER: So if I might hand to the court somé&l&s. Now, what we've
done - - -

FINN J: 1told you it was a silly question | was goingagk you.

MS MORTIMER: What we've done if the court pleasesa leave room in this
with the index for the material that we handed up ydater So the Regional Forest
— the Tasmanian Regional Forest Agreement and the supmtiecan be fed into
this, so your Honours will have in that sense a seaitaioed folder. The —there are
two propositions for which we understand the respondemshssions really
contend, and we will be submitting that the legislahistory bears out neither of
them. Now, | did tell my learned friend, Dr Perry, artidn’t have a chance to tell
my learned friend, Mr Uren, that we understand thatwe-accept, your Honours, if
| stray into something that the respondents feel theyld answer we’ve got no
difficulty with them putting a note in at the conclusiof the appeal about that
whatsoever, if the court pleases.

We understand the respondents to contend that the intimdo¢ 75(2B) brought
about some change or broadening from the situation béfateand our submission
is that contention is wrong. Secondly, that eithiéh wr without 75(2B), that some
reading down or downplaying exercise ought to be engagddsetton 42
generally, and we resist that contention as well. shamit that it means what it says
and it has the operation it has without any necessadimg down to be done of it,
and of course | will come to the reply about what weisactually means. Now,
these — | will take your Honours through these foldedsthrough the legislative
history, it doesn’t take that long. What your Honourl fiid behind the first tab is
a creature called the Regional Forest Agreementd 898, and from the date your
Honours will see this predates the EPBC Act, but, agaim the date, your Honours
can see for example it postdates the Tasmanian REAhanbill was never enacted.

TAMBERLIN J: Sorry, what are you getting from takingtbeough this, what is
the proposition?
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MS MORTIMER: It is to demonstrate, your Honour, thattion 33 — section 38 of
the EPBC Act has always had a precise operation whidhectly related to Part Ill.
And the operation that it has is on the person wiakisg the action, and what it
does is to relieve a person who is taking a forestryabp@ from the prohibitions in
Part Il in some — in all circumstances except whai isection 42; that is the effect
of it. That effect has never changed, and the reqgein&for people who are
undertaking forestry operations to turn their minds to tdrethey are contravening
Part Il and they need an approval, has never changed eiehsé&5B does not alter
that. So that the questions of fact that arise indéée arose in 1999 and have not
been affected by any of the amendments.

There has been some change to the language of s88tiand | will take your
Honours to that, and our contention is that that &ffao change to its meaning. Its
meaning has stayed the same, the scope of section 42ayes the same, and what
that raises inevitably, in our submission, is a questidaatfto be determined by the
decision maker and by the person undertaking the forgsémation at some stage.
And what | wish to - - -

TAMBERLIN J: That question of fact is precisely whabw do you formulate the
guestion of fact?

MS MORTIMER: Well, there are three depending on wipialt of section 42 one
is dealing with. The questions of fact for (a) and (e)ratatively straight forward;
does the person propose to undertake a forestry opeiratigmarticular geographic
location that has a particular quality? The questidadifin (c) involves several
steps; does the person propose to undertake a forestagiopéehat is incidental to
another action, so that’s the first question of fact.

TAMBERLIN J: So you say there are some outstanding mumssof fact that were
never looked into and were not averted to?

MS MORTIMER: Absolutely.

TAMBERLIN J: That’s the point, that your bottom line?

MS MORTIMER: Absolutely, your Honour. And | want taake, by way of reply,
that point crystal clear by taking your Honours to +ysdrhave just lost the page
number — appeal book page 1208.

BRANSON J: Volume 3?

MS MORTIMER: Yes, your Honour. This is The Wildern&xiety's submission
to the Minister. No, | am sorry, | withdraw that.

TAMBERLIN J; No, it’s not.

MS MORTIMER: 1410. | completely apologise. | wasking at another
reference, 1410. So this is before the section 75 decizwagraph 42.
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TAMBERLIN J: Yes.

MS MORTIMER: That was the question of fact that wemny submission,
indisputably — if somebody needed to do it it was done tdfihester and that was
the question of fact that was never dealt with.

TAMBERLIN J: Sorry, what is the question of fact4ia?

MS MORTIMER: Whether the action — whether there farestry operations which
are incidental to the construction and operation optiip mill. The pulp mill being
an action whose primary purpose does not relate to fgrestiether section 42
applies.

TAMBERLIN J: | am sorry, you were referring to 1410 (48)that right?

MS MORTIMER: Yes, your Honour.

TAMBERLIN J: Paragraph 427

MS MORTIMER: That'’s right.

TAMBERLIN J: Yes.

MS MORTIMER: And of course because this is a submiggigron behalf of my
client, it is put in the positive but it is said tha¢ firoposed — the forestry operations
proposed by Gunns are incidental to and part of another attt®production of

pulp wood.

TAMBERLIN J: And that’'s an assertion of fact whishould have been
investigated?

MS MORTIMER: Yes, your Honour, because without tihaestigation of fact it
could not — at 75(2)(b) — the task under 75(2)(b) can’t bdl&dfi

TAMBERLIN J: Couldn’t be performed.

MS MORTIMER: That'’s right, your Honour.
TAMBERLIN J:  Yes.

MS MORTIMER: That’s the simple reasoning of it.
TAMBERLIN J: Right.

MS MORTIMER: Now, there are some competing constoastaround what
subsection © means, what does incidental mean, what doesyppurpose mean.

TAMBERLIN J: What does forestry mean?
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MS MORTIMER: What does forestry mean?
TAMBERLIN J: Yes.

MS MORTIMER: That is so, your Honour, they are apart from the word
“forestry operations,” they are all to be construeth@ir — by their usual meaning
and in our submission it likely to be — almost to be -ikety to be questions of
fact. The Minister needed to look at that and make upviaismind about that and
what we have seen in this appeal, in my submissideast as to one of those
guestions is a difference of opinion reasonably betweetwb respondents about
the Minister in his written submissions says the prinpampose of the pulp mill is
not related to forestry. Gunns says in its written sabions the primary purpose of
the pulp mill is related to forestry. Two - - -

TAMBERLIN J: What do you say forestry is?
MS MORTIMER: Forestry is to be given its ordinaryaneg.
TAMBERLIN J:  Which is what?

MS MORTIMER: Which is the science of taking carearefts. Now, as | said in
answer to - - -

TAMBERLIN J: So husbandry, is that the - - -

MS MORTIMER: Husbandry, yes, your Honour, but als® shience behind it. So
that somebody that is sitting in the offices of Bbng Tasmania in this state who is a
research scientist on some aspect of forestrysaillthat they are involved in
something to do with forestry.

TAMBERLIN J: So if you use certain fertiliser or mamend certain fertiliser for
plantations, that is forestry, that is a foresttlyat’s forestry as opposed to forestry
operation?

MS MORTIMER: It may be — that’s forestry. Theseai big science associated
with how you sustainably manage and propagate — propagategereama harvest
trees and that is what forestry is, in our submissBait’s a very broad concept,
broader than forestry operations.

TAMBERLIN J: That includes forestry operations you, &y you?

MS MORTIMER: Yes, your Honour, that’s right, tratight. So the purpose of
this material is simply to demonstrate or to make googoyposition that section
38 and 42 have really always meant what we say they am@hsection 38 does not
confer any blanket exemption to anything, including a derivatit®n, that involves
forestry operations. It does not have that charattali, it has a very targeted
objective for a policy reason that was developed oveng period of time that
people who were undertaking these operations in the fonestday-to-day basis
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should not have to go through the process in this Actildhmt have to turn their
mind every time they are just doing that operation totkdrethey need an approval
that there was a better way to manage that throughealstsed prescription and
reserve system and if that system functions properlytfadact in accordance with
it, they are all right.

And that is what section 38 has always been intenddd &nd still does, in our
submission. It does not touch the circumstance where b another action that
may have a significant impact on a Part Ill matfEhat — the taking of that action
has never been touched by section 38. The question has dleen in that
circumstance, what are the impacts of that otherm@atialuding if forestry
operations are undertaken as an incident of that aetioat, are the impacts of the
forestry operations. That is what section 42 meanst dnag never been a matter
that has been outside the purview of the approvals pracessur submission is that
all 75(2)(b), does as the explanatory memorandum maé&as @@ to clarify that to
ensure that the protection that section 38 affords i©orei: Now, there are a
number of — if it is not convenient, | don’'t need to tgker Honours through this
but we did want to emphasise a couple of points. | amlsam still going to finish
by 12.45 and so - - -

BRANSON J: That'’s all right. Present your casg@sthink best, Ms Mortimer.

MS MORTIMER: If the court pleases. This Bill, whiphredated the EPBC Act,
nevertheless contemplated the Commonwealth legislatiprimatur being given to
the inter-Governmental agreements; that’s whatlitaghd it had a definition of RFA
and it had a definition of RFA forestry operations, Wmhicas different, as your
Honours will see, to what ended up being the definitioecti®n 5 of this proposed
bill, your Honours will see — clause 5 of this proposed lidl b very different
expression of how RFA forestry operations were taeatéd for other bits of
Commonwealth legislation, because it talked in thguage of effect, which is a
much broader concept; didn’t look at the undertaking o&ttien, it looked at the
effect of it.

That Bill, as we said, never came to fruition and | donore than speculate here,
but it would seem from the chronology, if the court péesa that is because the EPBC
Act overtook it and your Honours will see that sectioauiysection (3) refers to one
of the EPBC Act predecessors, the EPEP Act. WheRRC Act was enacted and
this is the materials under tab 2 in the folder, these the forms which section 38 —
which division 4 took and there are some dictionarynitédins that are also relevant.

Your Honours will see that section 38(1) had — pardon rdéfement form but a
form that very closely reflected the language in Radfithe EPBC Act. It was
focusing on the language in the Part 11l of the EPBCa&ca person must not
undertake an action — or must not take an action and Ipeesan may undertake.
So very closely reflecting that language. And your Hosoull see that section 42
simply says, say for some changes which | will comehich reflect the enactment
of the Regional Forest Agreement Act, in substanmtéhg same thing as it does
now and the language of (a), (b) and (c) has not changed.
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So when the Parliament enacted the EPBC Act it revaiemplated that forestry
operations, which were incidental to another action whmwsnary purpose did not
relate to forestry, would get an exemption. And yourdima will see that — just to
go back to section 38 and point this out, the definitioReA forestry operations
there, firstly refers — refers to a non-existent Aot~ and your Honours will see that
that subsequently gets corrected. Although there isss ceference to a non-
existent Act, in the dictionary of the EPBC Act laiststage there was a definition of
forestry operations and it was a cross referencectameed0 — no, it is all the same
hopeless cross reference, your Honours, it all crdeserees back to the
non-existent Act. But | just wanted to point out to yblamours that at some stage
some things appear in the dictionary and then they gofdhe dictionary.

The next stage in development is really to understandthe — your Honours have
as the next tab the Australian Heritage Council Agt,itb sequence the next tab is —
the next event is actually the enactment of the RegjiBorest Agreement Act,
which is behind tab 4. And when this Act was passed, vagidned to the
exemption for RFA forestry operations — pardon me, youmddr — yes, sorry,
section 6 of the Act, 6(3) and 6(4) your Honours will $ed tlifferent language has
been chosen. The language of effects has been cluvgéie Australian Heritage
Commission Act, but different and narrower languagebeas chosen for the EPBC
Act, and it's language that, in our submission, stilleat Part Il, the taking of an
action, the taking of a forestry operation.

What then happened — and the only reason that the legislatder tab 3 is included
is that in 2003 that provision in relation to the AustraHeritage Commission Act
was repealed by schedule 1 of the Australian Heritagen@ssion Act. By
schedule 1 of this Act — I'm sorry, on page 3 of the frithis document, and on
page 4 of the print of this document, item 7, your Honoultsee the repeal of
subsection 6(3) of the Regional Forest Agreement Actth&ogoes with the
Heritage Commission Act.

And it was then, just to continue on tab 4 for a moniget Regional Forest
Agreement Act, it was in this Act — so the form of d®in the EPBC Act under tab
2 continued until the enactment of the Regional Fokgstement Act, and then in
the Regional Forest Agreement Act, schedule 1 on pagéth& 8 print, there were
some changes effected to the language, and your Honolseevithere the language
that still appears in section 38, and your Honours wél i relation to section 42 the
omitting of the old introductory language and the replaceéwieibhwith the language
that your Honours now see in the introduction to sacti®, and your Honours will
also see, at this point, in item 2 of schedule 1, ttnedniction of what is now the
definition of forestry operations.

Our submission is that this change in language, takingaztount the preservation
of that language of “is undertaken” does not effect aghdo the meaning, and it is
still talking about a protection that is given to thespeis who are undertaking the
forestry operations. Now, that being the case, inrsabmission, when one looks at
the plain language of section 75B, it is obvious that it cmesiore than clarify the
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situation that existed before section 75(2)(b) was edaatel it does not extend any
blanket protection to RFA forestry operations.

Now, the scope of section 42, if | might just make apd® of reply submissions on
that. As we understand our learned friend Dr Perry, Waatbeen said by Dr Perry
— | withdraw that — by the Minister, is that the word f@ental” means subordinate.
It could also mean — and in our submission, in this contexére there is no
necessary reason to narrow it, the better meaning isrté in the dictionary that my
learned friend Mr Uren handed up, which is “liable to happematurally attaching
to”. There’s no reason to limit the word “incideliitia this context, in the context of
an Act that is designed — that has as protective function

This is the whole point. The whole point of this Atthas stage is to ensure that
without proper assessment, that no action is taken w¥ilchave a significant
impact on matters protected by Part Ill. Taking tha¢ctbpto account —
notwithstanding, of course, that once it's been asdesgeErybody might decide it's
all right, but at this stage, at the entry point, tiie protective function of the Act
that governs the construction, in our submission, and ishmut on behalf of the
Minister as an example, both in submissions and oiallye felling of trees on a
site — the clearing of land — and in this case that exammpleveloped by reference to
the harvesting operations that it is asserted will bessry to construct the pulp
mill on that hundred hectares or so that is the footpfitihe site. We accept, as a
guestion of fact, it is perfectly open to conclude thatfétling of trees on the site of
something that you plan to construct is incidental taattt®n which is the
construction

TAMBERLIN J: Is it a forestry operation?
MS MORTIMER: Well, your Honour, that - - -

TAMBERLIN J: Is it for a commercial purpose, ortiga get rid of — to make land
available?

MS MORTIMER: That is also a question of fact, yowridur. It may not be a
forestry operation, and our submission is that fairhdrehe Minister did not treat it
as such. If one reads the Minister’s reasons, thaceteference to RFA forestry
operations or to that concept at all. It was treated land-clearing exercise and
assessed for that reason, perhaps assuming that tha¢eessary because of 42C,
but 42C is not referred to in the reasons. But your Hoisoperfectly correct; there
may be some circumstances where it's not an RFésfoy operation at all, in which
case one doesn’t even have to go back — doesn’t geghafmohibition in 75(2)(b),
you’re just in the ordinary land of 75(2) looking at the &uois of the action.

TAMBERLIN J: If you wanted to put up a housing developmeay a substantial
housing development or a holiday resort on forestry land,you cleared the land
for the purpose of putting up the housing, would that be — edtagory would that
come under? Would that be a forestry operation, or not?
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MS MORTIMER: Well, your Honour, it could well be ifsgart of that you sold
the timber.

TAMBERLIN J: Sold the timber for profit.

MS MORTIMER: And the question is whether that isdorommercial purpose.
The plural is used, and there is an issue that mag albigut whether forestry
operations really mean a one-off event.

TAMBERLIN J: | guess the housing operation would be ar-afcommercial — the
housing operation would be a commercial purpose, but you coulikracterise the
felling by reference to the fact that you were developing.

MS MORTIMER: No, your Honour.
TAMBERLIN J: That wouldn't be a forestry operation.

MS MORTIMER: No, your Honour, that’s right. But tbemmercial purpose must
attach to the planting, management or harvesting oféles,tor the transport
operations incidental to them.

BRANSON J: On the other hand, if a forestry operalear-felled a large area, and
having got it cleared decided to put a housing developmentyuitnight have a
more complex situation, mightn’t you?

MS MORTIMER: That'’s right, your Honour. That’s hiy And that’s why
“incidental” has to have some work to do. You haveda@lle to contemplate the
relationship. The timing is important, and I’'m aboutaone to this point, if the
court pleases. So just to recap: so we don't diffenfriee Minister’s example in
that sense, but the example does not assist the prdideause the example is
limited to the construction of the mill. Now, thexee two things happening in this
action. There’s the construction of the mill, andé&'gthe operation of it, and there
may be some RFA forestry operations which are incidiémthe construction, like
the land clearing, and there may be some forestry tiggesavhich are incidental to
the operation of the mill.

TAMBERLIN J:  Which are the servicing the forests, lor forests from which the
timber comes?

MS MORTIMER: Which is the harvesting of the timber?
TAMBERLIN J: Yes.
MS MORTIMER: Thatis used in - - -

TAMBERLIN J: It’s pulped.
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MS MORTIMER: - - - the operation of the mill. Arnle problem, in our
submission, with great respect, with the Minister'snegke, is that it ignores the fact
that in the action with which we are concerned tlaeestwo very different things. If
this was a referral only for the construction of thé then the way 42C would
operate would be only the way that the Minister has pexho# this were a referral
for the operation of the mill then the Minister's exale has no relevance, and a
different question has to be asked. It's the questiorhdmnot been asked, and has
not been answered. Are there forestry operationatkanhcidental to the operation
of this mill, and does this mill have as its primary pugpfasestry?

TAMBERLIN J: Sorry, this referral is for the operatiof the mill - - -
MS MORTIMER: Construction and operation.

TAMBERLIN J: - - - or for the construction and opEwa?

MS MORTIMER: Yes, your Honour.

TAMBERLIN J: Both?

MS MORTIMER: That'’s right.

TAMBERLIN J:  Yes.

BRANSON J: Operation for approximately 50 years, | think.

MS MORTIMER: That's right, your Honours. That'giht. The process therefore
that had to be gone through was to apply an ordinary mganiincidental, and, in
our submission, when one asks that questions the natunadraisghat the

harvesting of trees is incidental to the — in the sémaiet’s liable to happen, or it
naturally attaches to, bearing in mind, your Honourg, ttlequestion is asked on the
assumption that the mill is operating. So some ofeagned friend, Mr Uren’s
hypotheticals, in my submission, don’t work.

If you don’t look at an RFA forestry operation carriad today, and ask whether it's
going incidental to the mill, you ask, when the milbgerating, when the action is
being undertaken, are there forestry operations — aferésry operations — are
there forestry operations which are incidental to @.y&u’re looking forward in

time to a time when the action is being undertaken, tadtithat point in time that
the question must be asked, whether there are fomgstrations that are incidental.
And that may be a question that requires some carefukyngjufact.

We accept that. If that is right, the second poiat #eems to be put against us in
relation to 42C is that that somehow frustrates or imptige policy behind the
Regional Forest Agreements, because once the millandipunning people who are
harvesting the trees will be exposed to the Act. Nbat, is a straw person, in my
submission, because by that time this action mustyfinstve been approved for that
factual situation to occur, and in those circumstatioer® will be an approval that
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deals with, if the Minister has found there will bgrsficant impact, that deal with
by way of conditions any impacts that have been appretientied if that is right
then the people who are actually undertaking the fgregterations are not going to
contravene Part Ill. They're not going to have a problith Part Ill, because when
they are undertaking those harvesting operations, #ey those harvesting
operations, their nature and their intensity, theialmn have been assessed.

FINN J: So could I just, to understand this translatedanpractical example - - -
MS MORTIMER: Yes, your Honour.

FINN J: - --1don’t grow timber, or fell it, butwant to set up a factory which will
turn logs into wood use for commercial purposes. You'rengayiat when — that
would have to be assessed, the setting up of the fabtattyjts construction and

its - - -

MS MORTIMER: Operation.
FINN J: - - - operation.
MS MORTIMER: Yes, your Honour.

FINN J: And it’s in the process of considering thiag ¢uestion of whether the
supply of wood to it would be a relevant impact thattbdse taken into account?

MS MORTIMER: Yes, your Honour. Yes. We see Ro -
FINNJ: And - - -
MS MORTIMER: I'm sorry.

FINN J: - - - but that operates as no impedimentratise to the conduct of forestry

operations on the land in which the trees are harvestd grown and all the rest of
it?

MS MORTIMER: Before the factory is up and running, your éian?
FINN J: Yes.

MS MORTIMER: No, none at all. None at all. And ¥hive’re on factories, your
Honour, in our submission your Honour’s example of bodtiimg is no different to
this pulp mill if one looks at the second factual questidmch is primary purpose.
The submission we want to make about that, by wagmfr is really that the word
“Primary” is in there for a reason. One must asstimeas an exercise in statutory
construction, and it has to be given some work to dd’ssib a purpose of an action
relates to forestry that’s not the issue. The questiovhether the primary purpose
of the action relates to forestry, and, in our submigghat cannot be said of a
factory, which is what a pulp mill is, which takes not s;daut wood chips, things
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that have already been to another factory and chippddhan are brought — so
turned into one product somewhere else, brought to the plij@and by a chemical
process turned into another product.

TAMBERLIN J: Sorry, is that happening here?

MS MORTIMER: Pardon? Yes, your Honour.

TAMBERLIN J: |see. There’s a wood chip plant somengRe

MS MORTIMER: Yes, your Honour, that’s in the retdr

TAMBERLIN J: Where is that? Where is the wood gbignt?

BRANSON J: Is it part of the action, the constrmetof the wood chip plant?

MS MORTIMER: The wood chip plant already exists, yblonour.

FINN J: Is that at — where is this?

MS MORTIMER: [I'll find the reference in the refetrgour Honour. Pardon me.
FINN J: |see. | had assumed — maybe | hadn’t reaabiigh — but | had assumed
it was coming straight from the forest into the pull,raut it’s not, it's chipped

first.

MS MORTIMER: Well, we'll find the reference in theferral, your Honour.
That'’s, as | understand it, the only evidence that wilbbfore the Court on that.

TAMBERLIN J: Is that relevant in any way at aletfact that it's being double
processed, or double manufactured?

MS MORTIMER: Well, your Honour, in our submission iakes - - -
TAMBERLIN J: Can the impact on the environment - - -

MS MORTIMER: - - - it makes plainer that theraiseal question of facts about
how it can possibly be said that the primary purposeeoptip mill relates to
forestry, when there’s already an intermediate - -

TAMBERLIN J: It's a second manufacturing stage. Ye@ugot a primary
manufacturer, as it were, an adaptation or treatmedttheen you’ve got a pulping.
Is that the way it works? | would just be very integdgio know - - -

MS MORTIMER: Yes, your Honour, there’s a primary--

TAMBERLIN J: - - - what’s going where from whereycahow much.
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MS MORTIMER: Well, there’s a primary approach, thewood chipping.
TAMBERLIN J: Yes.

MS MORTIMER: And then what the proponent says —ithat appeal book
volume 1, page 350 up the top - - -

TAMBERLIN J: So has the wood chip plant been in existdoceome time, has
it?

MS MORTIMER: Yes, your Honour.

TAMBERLIN J: Where is it at? Could you tell me?

MS MORTIMER: Yes. Well, it says it's at Tamar -

TAMBERLIN J: Right. Tamar.

MS MORTIMER: - - - the existing Tamar wood chip expaxtifity.

FINN J: Can | ask you a question in relation to tHosetwo sentences, is the
upgrade to accommodate increased volume of log processingy that be an
action that’s likely to have an environmental impacthensort of argument you're

putting? | mean, presumably the wood chip factory had &sbessed?

MS MORTIMER: Not as part of this referral, is noy omderstanding, your
Honour.

FINN J: All right.

BRANSON J: Not even the upgrading?

MS MORTIMER: Well, your Honour, I'm unable to assisiuy Honours with that.
BRANSON J: We're not concerned with that anyway.

FINN J: Not concerned with that, it's just my curtgsi

MS MORTIMER: Yes, | don't know, your Honours, asarst here.

TAMBERLIN J: Sorry, is that — so what’s happening? Tihmer — the forest from
which the timber is coming, or the coupes, or whatevsr ihat’s all being sent to a
Tamar chip mill, is it? It must be a pretty big one, Iggjend then that’s all taken

from there across to the pulp mill; is that the wayarks?

MS MORTIMER: Well, that is how the referral - - -
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TAMBERLIN J: Because usually chipping — | thought chipping juasused for
paper, or went off on its own, it was a product in fis®ld was sold overseas as
such.

MS MORTIMER: The wood chips?

TAMBERLIN J: Wood chips, yes.

MS MORTIMER: That's so, your Honour. That is wihais been happening.
TAMBERLIN J: Yes. But this is a double processingiifedent places?

MS MORTIMER: Well, it's a different processing fod#ferent product in a
different place.

BRANSON J: The intention is to add greater valugh&timber presumably - - -
MS MORTIMER: Yes, your Honour, absolutely.
BRANSON J: - - - by processing it in Australia?

MS MORTIMER: Absolutely, instead of exporting it to Jaand pulping it in
Japan, yes, your Honour, that’s right.

TAMBERLIN J: 350 is the page, is it?
MS MORTIMER: Yes, your Honour, up the top.

TAMBERLIN J: Well, these forests are being usednatéey, for the
woodchipping process?

MS MORTIMER: That'’s right, your Honour.

TAMBERLIN J: What's the pulping doing? What additionajpiact on the
environment is there from the pulping?

MS MORTIMER: Well, as that portion actually sattsat there will be an increased

volume of processing - - -
TAMBERLIN J: So that’s volume, is it?

MS MORTIMER: Well, that's one of the contentiogsues of fact, if the court
pleases.

TAMBERLIN J: Yes, and then you have got the treatmeintpurse, in the
chemical treatment and so forth.

MS MORTIMER: That'’s right, your Honour.
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TAMBERLIN J: But that’s not related to forestry - -

MS MORTIMER: And the — yes, and | think — I'm remindeditth the, in terms of
the contentiousness of it, that was the portion irbtieding note that | took your
Honours to very early in the opening at appeal book page 1216 ivhere

TAMBERLIN J: 1216.

MS MORTIMER: - - - it's put that there will be fasty, volumes, methods,
harvesting regimes and locations will change.

TAMBERLIN J: | see, yes.

MS MORTIMER: But the detail on the forestry operati@nd where and when and
how, of course is light on because the Minister decigedidn’t have to look at it.

FINN J: So if we could go back to my ship-building examypé to, again, satisfy
my curiosity, while the question would be asked whetheptimeary purpose was
forestry the resounding answer on your submission wouldoheyauld it?

MS MORTIMER: It would be, your Honour, but we accepattit's a matter of fact

and degree, and looking at one of the important is tead purpose, not necessarily
looking at activities undertaken to achieve the purposé€re/tooking at the purpose
of the thing that you're proposing to do. And in thatrepke the purpose is to build

boats, in our submission, but it may admit of a défiferanswer in depending on all
the facts, and we accept that.

BRANSON J: We're in this complex area, aren’t wlgere the ordinary meaning
of the English word is a question of fact, but whethearticular circumstance is
capable of meeting - - -

MS MORTIMER: Yes. Yes, your Honour.

BRANSON J: - - - the word of the statutes as atjoe of law.

MS MORTIMER: Yes, accept that, your Honour.

BRANSON J: If this wasn't capable of being — fallinghintthe section on a
proper understanding of the section it would be matehaktwhe Minister did.

MS MORTIMER: Then your Honour’s point that was putrie probably two days
ago - - -

BRANSON J: Days ago - - -
MS MORTIMER: - - - now, would be correct.

BRANSON J: Would revascitate [sic] itself.
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MS MORTIMER: That'’s right, your Honour.
BRANSON J: Yes.

MS MORTIMER: Pardon me, your Honour. I'll leaveathor the moment, your
Honour. Now, I'll just check that that’s all | wamt $ay by way of reply on 75(2)(b).
Yes, if the court pleases I'll turn to 170C.

FINN J: Yes. Could I just ask you one more questiois(g)(b)?
MS MORTIMER: | am sorry; yes, your Honour.

FINN J: The essence of your argument is that the Mingmply didn’'t ask the
right question.

MS MORTIMER: That's right, your Honour. He misctmed the effect of it.

FINN J: Now, the only — assuming we accept thatptilg basis upon which we
would be justified in refusing relief is, because evereihhd asked the question
there is only one answer and that is that it — thessedbes not apply, the subsection
does not apply?

MS MORTIMER: Perhaps not, your Honour, with respdgiit the question in
terms of discretion to refuse relief in our submisswould really fall to be decided
from the principles in relation to a finding of juristdonal error and the need to
prove for the refusal of relief that would equally beldut

FINN J: Futile; yes.
MS MORTIMER: That would be the correct approachgun submission.
FINN J: Yes.

MS MORTIMER: And to that extent if there is an abse of fact-finding, in our
submission, it would be very difficult to demonstrate tledief for a finding of
jurisdictional error would be futile. May I turn to 170€the court pleases? The
proposition that’s put, in our submission, by both respatsderthat our construction
of subsection (4) is wrong because, and there’s htdifferent between them, in
my submission, and | understand that to be — my learresttiffor the Minister
suggests that there are words that can be inserted dnahderstand her
submission, the words that can be inserted are the waatthe learned trial judge
inserted and, in our submission, they don't produce a diffengicbme.

My learned friend, Mr Uren, put emphasis on the camwktl in that paragraph — that
subsection and said that a lot of work has to be givémetavords “would have
applied” and, as | understand his submission, it is thaigmk — pardon me, I'll just
make sure | get it right:
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Have to identify the provision of chapter 4 which would have applied if the
referral had not been withdrawn —

the ones that would have had some effect on the actiomust be on the — one
cannot substitute “action” for any other word in thatisec It says “action”, in our
submission, so what the Commonwealth said, in our sulamjsgu put words in
and our response to that is that it has no alteratiothe meaning. If the second
respondent’s submission is right then there has tofrecise identification of which
are the provisions of chapter 4 that would have appligeifeferral had not been
withdrawn? Now, when one asks that question the Bash@e is section 133, the
approval section.

That is a section which would have applied if the refdrad not been withdrawn,
and on our learned friend’s construction, ceases to apphe action. All that
produces is the same outcome for which we contend, thistieli can’'t make an
approval decision. It doesn’t advance the purpose thdeaured friends contend
for at all. And this is the difficulty, if the coupleases, with both the respondents’
arguments really not giving enough weight to the kind of giatwwonstruction
principles that Dawson J identified in Mills v Meekingnd just to remind your
Honours, I'll just read it out because it’s only one Jin®lills v Meeking is on our

list of authorities and it's report in (1990) volume 169 CLR 2hd,relevant passage
in his Honour’s judgment is at page 235, about two-thirdb@fvay down:

However, if the literal meaning of a provision is to be modifiecebsrence to
the purposes of the Act, the modification must be precisely idbigifas that
which is necessary to effectuate those purposes and it must beéesunsith
the wording otherwise adopted by the draftsman. Section 35 —

That's the Acts Interpretation Act, obviously —
requires a court to construe an Act, not to rewrite it in lightsopurposes.

So in our submission the proper construction of the seistias we contend and the
real debate is around the respondent’s assertions firadiices some awful
consequence. But when you pin them down to how it oudbe rewritten, there are
all sorts of difficulties.

BRANSON J: Ms Mortimer - - -
MS MORTIMER: Yes, your Honour?

BRANSON J: There might be at least one of us wbhaldrbe anxious to know
what you say about the extent to which those remarksvearauthoritatively past
Project Blue Sky.

MS MORTIMER: Still — absolutely, your Honour, thesestill no authority in a
court to rewrite a section, and if words are to be eoofse words can be read in,
and of course - if that’s necessary to achieve the parmpithe legislation, but one
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must identify what the words are, and then one mustifgehat they produce the
consequence that is different from the words thathenee, and that is the one that is
said to promote the objects of the Act, and that is -nvame drills down to the
detail, in our submission, on either approach, it’'s grossible exercise for this
section.

This section — and we accept what your Honour Justicegdtinto our learned

friends yesterday, that it is a result attended wigheat deal of finality. We accept
that. It is not the only section that does thahe- this is really the second point that |
want to reply to on this issue. There are two othelicgein the Act that have that
operation, and | took your Honours to them, but there’s bedistinction made by
my learned friend for the Minister between them aneddito address that. The two
other sections are 75C, subsection (3), paragraph (ak tret; and the other one is
section 155, subsection (3).

Now, just to deal with each of them — and I'll startwi55(3), because that’s the
one that we contend is the Minister-driven, bringingncend the application of
chapter 4, and to answer again in a different wayubengssion made by my learned
friend Mr Uren about the importance of the conditiomad submit there isn’t. We
submit the conditional is used only in 170C because ieocgniates an election being
made that the draftsman isn’t sure will be made, htutdfmade, this is what
happens. But subsection (3), in our submission, is desigre/eé the same kind of
final effect. So if 170C(4) is to be rewritten, becaii$as an undesirable final
effect, 155 subsection (3) must also be rewritten becigs the same undesirable
effect.

74C is put by my learned friend for the Minister in a différeategory from 170C.
What | understood my learned friend’s submission to beaisthe words of
74C(3)(a) — those extra words “and take no further actioelation to the proposed
action” assume some significance from their preséece and their absence in
170C; and the conclusion that follows from that, if tbert pleases, is sterilisation
under this section.

So my learned friend for the Minister, at least, appaeccept that there is a sterile
— that this legislative scheme does contemplateistgiin, to use your Honour
Justice Finn’s word. It’s not out of the contemplatidthe Act; it's in the
contemplation of the Act; the question is, wheri iis there? And our submission
about this construction is that those words are, ktagain as your Honour Justice
Branson put to me, otiose. They're unnecessary. Thelfferent language, tell
you what section 170C, subsection (4) does. So thatsettend principal issue in
reply on 170C.

Now, that really leaves on 170C, one significant issueply, and that is to address
what we accept as the real problem with this ground whemeeebrings one’s mind
to look at it for the first time, and that is thasé&ems to work, in the case of this
particular proponent, an enormous — some people wouldiloeesicas an injustice;
others would describe it as something for which the propdresnt responsibility
because it elected to do it, but nevertheless we aitégptn extremely significant
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consequence. But thatis, as | said in my principal summigsreally to start at the
wrong end of the exercise. It is to start with thedament that a person has got
into because of a misconstruction of a piece of latjesi.

BRANSON J: | think you were going to tell me what yolent said they should
have done.

MS MORTIMER: Well, your Honour, | did in principal subssions. | put the
proposition that if one looked there were a numbapdibns. One was that if there
was co-operation from the state, which there obviowsly, and there was a great
desire on the part of the Commonwealth to see thisgtragsessed and all the legal
minds of the Commonwealth couldn’t find a properly constrdation in the Act,
the Commonwealth can amend the Act in a very shomgefitime. Hindmarsh
Island Bridge Act, your Honour, was brought in preciselga that sort of thing. So
there is — if the political will is there, then thaesealways a solution.

BRANSON J: No. Why couldn’'t the Commonwealth Nieir have invoked
section 33 of the Acts Interpretation Act and simgliested another process?

MS MORTIMER: Yes, your Honour and that was redtlg textual point that | put
in argument — in principal argument that there is a requent only for state
accredited assessment processors to specify an assepsooess by an instrument.
That is going to be a straightforward application ofAlés Interpretation Act to
specify a different process and to specify a Commontveabcess over which the
Commonwealth has control to conduct the assessmerthege is a textual answer
within the Act as well.

There is no — and this is really the very important fpabout how one uses
consequential arguments in statutory construction, i€thet pleases. This is not a
case where every time somebody looks at this sedtisgoing to have a terrible —
or uses this section it is going to have a terrible ouéco@®ut construction does not
produce that at all. If we are right and this courtates what the proper
construction we contend for — | withdraw that - thesit agrees with our
construction and says so then no proponent who waupi®teed with an action that
has come under a state assessment process andtthassessment process has
somehow been frustrated, will dive into section 170@ey will - as we suggest the
scheme contemplates in a state/federal co-operatuatien, they will go to the
Minister and say, “What are you going to do about thisfv ldre we going to fix it.”

And so this is not a construction that ad infinitum produeerible consequences and
that’s the only situation, in our submission, which tbert would really be justified

in re-writing the section to avoid that. Now, | wamtturn briefly to procedural
fairness and ask your Honours to go to page 1208 of the appdal Bbis is a
convenient way to make good the proposition which has bemir proposition

which has been attacked by the respondents that th&rehsa gap between 95(2)©
and the assessment decision that it has to be reviesngedeparate decision. Your
Honours will see, this is the briefing note from Mr l¢do the Minister. Your
Honours will see in the - - -
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BRANSON J: If they are separate decisions we \wd that out by reference to the
Act - - -

MS MORTIMER: Of course, your Honour.
BRANSON J: - - - not by reference to any matter oflence, won't we?

MS MORTIMER: No, no, | accept that, but the pointhis that the obligation — or
this is our argument, the obligation in section 95 conustihe section 87 power;
that’s what it does and it is no different to straghveome trepidation into the
Migration Act, if the court pleases, with 424A. When RiRT makes a decision
under 424A to give a notice, a person doesn't challengel&aaion, that's because
that is a statutory obligation that conditions aafit decision making power and
you challenge the decision making power that it conditions

And that is our proposition here, that the statutorygabibn conditions a decision —
conditions this decision making power, section 87(1)s dtsi simple as that. There
is no doubt in 424A0f the Migration Act that the Tribuhas to make a decision, it

has to issue a notice, which is not dissimilar to 9B(®ut you don’t attack that, you
attack the power that it conditions and that is our @ent in a nutshell.

The second aspect of it that was attacked is thaddtisehow affected by 131AA and
| think | have probably said — no | withdraw that, whatant to say by way of reply
about that proposition is that 131AA comes into the sehefter all these other
statutory obligations exist, and it would require very clgards, in my submission,
for it to be read as changing those other obligations, negltleem, minimising

them. Let me give your Honours a good example, inubyrsssion, that doesn’t
have the features that my learned friends object tatadaor argument, and that’s
section 131.

Can | ask your Honours to look at that? That is asethat imposes a statutory
obligation on the Minister to inform other ministeradanvite comments, and if |
can just digress there to make this submission, my ledneed for the Minister
made some — no, I'll withdraw that. Both my learnedrfds placed some emphasis
on the use of the word “comment.” Your Honours wilbifthat word used regularly
and without exception for every statutory obligationhis part, whether it’s related
to the proponent, State ministers or Federal minist8csif it’s tiny it’s tiny for
everybody, and that, in our submission, is not andaiveaconstruction.

FINN J: | have to say — | didn’t say it to Ms Perryt bften I've been invited to
comment on, in a past life, on a PhD thesis. Sonestithe comment is as long as
the thesis.

MS MORTIMER: And, your Honour, sometimes those o&uthe bar table say
that all we’re doing is commenting, and we can takeng tome, and go into a lot of
detail in doing that. So suppose — so the question thabsee phetorically, if the
Court pleases, is what is it said that subsection (IBdAA does to that statutory
obligation to invite ministers to comment? Obliteratenake it unenforceable,
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make a decision that — well, where there’s no oppostanitll given valid, when
prior to 131AA(7) it would have been invalid, or might haverbewalid? In our
submission, the reliance on 131AA is misplaced, and ial@mfined operation in
relation to a proponent, which is precisely the kindpération is has in the
Migration Act.

FINN J: But do you have to go that far? If you'rgisg all the 95 conditions, the
'87 decision, that’s not the decision taken by the Minigierhich 131AA is
directed.

MS MORTIMER: Well, your Honour, that’s another waylbok at it.
FINN J: It's a completely different - - -

MS MORTIMER: ltis, that’s right.

FINN J: - - - different decision.

MS MORTIMER: It's another way to look at it, yesur Honour.

FINN J: I mean, in Bonton’s this could properly beddai be an intermediate
decision?

MS MORTIMER: Yes, your Honour, but with real effect
FINN J: Yes.

MS MORTIMER: Yes. Yes. Now, my learned friend, Miren, relied — no, |
withdraw that. Both my learned friends relied on théaBg Bay decision, and there
is a fundamental distinction between the circumstamtleat case and this case, and
it is important that that is understood, in our submigssamd it’s this. In that case
the environmental legislation with which the Court wasaerned imposed no
statutory obligations to consult the public, none. Anthgoapplicants in that case
were thrown back on the common law, and they had/tartd run an argument that,
because they lived under the flight path, their interestre affected and at common
law they had some trouble with that. And that is vihatCourt found. That’s not
this case, and it’s not this case, for the simpleaomas our submission, that the
Parliament has expressly recognised the rights an@#tseof the Australian
community, through the provisions to which | have takerQbert. So whatever
was said in Botany Bay, in our submission, is easilyrajsishable.

And another case on our list which is the NH and MR€2@nd the Tobacco
Institute, it is a decision of your Honours’, is a castrto that because that was a
circumstance where there was a statutory provisiotisttias kind of circumstance.
But the common law you can’t imply natural justice tophélic is just not in the
universe of discourse for this statute. And finally aat ihthe court pleases, to take
up something my learned friend, Mr Uren, said that our @itipa in paragraph 32

of our outline is without authority, of course it is basa this is the first case that has
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raised it for this legislation. But we say that prapos is fundamentally grounded
in what this Act is about, including if your Honour Bransbpleases the public
interest injunction provisions and the public interestditanprovisions. Now, if the
court pleases that’s the matters in reply.

BRANSON J: Thank you, Miss Mortimer. Dr Perry, douywant to respond to the
new material or invoke any right of reply on your netaf contention?

DR PERRY: | am sorry, your Honour, | missed the fest of what you said?
BRANSON J: Or will reply on your notice of contemtid

DR PERRY: Your Honour, | think that we've — perhapare is only one point |
would like to make in relation to the notice of contemfimint. And that is that it's
said that the — or suggested that the decision in relatieection 87 is a distinct and
separate decision from the final approval decisionhanhtegard, we would say that
the two are inextricably linked because the section 87 daedsione which provides
for the process which is to be followed in relationhte final approval decision.
Otherwise, your Honour, if it were convenient to tharteve would prefer to the
have the opportunity to consider the written materiaittv has been provided to
your Honour and if we do feel it necessary to respondyavatters raised in that, to
do that perhaps at the same time and in the same sbarission which responds to
the hand up given to your Honours yesterday dealing witthenitifying - - -

BRANSON J: The evidence.

DR PERRY: - - -the evidence that’s relied on; wdhlat be convenient to the
court?

BRANSON J: What timeframe do you suggest, Dr Perry?

DR PERRY: Would perhaps Wednesday next week be convdoighe court?
BRANSON J: Yes, that’s fine.

DR PERRY: Thank you.

BRANSON J: Mr Uren?

MR UREN: Yes, | wonder if we could do the same, yidanour? There is also
another matter which has arisen this morning as wetthwvisithe question of the
woodchip issue in the context of 75(2)(b) which does so%ee interesting
considerations which we would also like to address.

BRANSON J: Would you like to put those in your writteaterial as well?

MR UREN: If we could, yes.

BRANSON J: You may require the right to reply to thpsehaps, Ms Mortimer?
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MS MORTIMER: We’'ll try and resist the temptatiorgur Honour, unless it is
absolutely necessary.

BRANSON J: Allright. If you do need to could you trydaget them in by the
Friday of the same week?

MS MORTIMER: Of course, your Honour.

BRANSON J: Very well, thank you. So that completesrything?

MS MORTIMER: It does, your Honour, thank you.

BRANSON J: The court thanks counsel for their cdeigible assistance in this

both complex and interesting matter. The courttaKe time to consider its
judgment.

MATTER ADJOURNED at 12.25 pm INDEFINITELY
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